America’s Challenge:

Domestic Security; Civil Liberties, and National Unity After September

ONQUT

Muzaffar A. Chishti

Doris Meissner

Demetrios G. Papademetriou
jay Peterzell

Michael |. Wishnie

Stephen W. Yale-Loehr

MIGRATION POLICY I INSTITUTE




AMERICA'S CHALLENGE:
Domestic Security, Civil Liberties, and National Unity after
September 11

AUTHORS
Mugzaffar A. Chishti

Doris Meissner
Demetrios G. Papademetriou
Jay Peterzell
Michael J. Wishnie
Stephen W. Yale-Loehr

MPF grutefully acknowledges the asnistance of
Cleary, Gottlich, Steen & Hamilton in the preparation of this report,
M!GR.ATICJN POLICY Wl INSTITUTE



Copyright £ 2003 Migmtion Policy Institute

All nghts reserved. No part of this publication may be reproduced or transminted in any form or by any
means without prior permission in writing from the Migmtion Policy Institute.

Migration Policy Institure Tel: 202-266-1940
1400 16th Street, NW, Suire 300 Fax: 202-266-1900

Washington, DC 20036 TISA
www.migrationpolicy.org

Printed in the Unired Stites of America

Interior design by Creative Media Group ar Carporate Prews. Text ser in Adobe Caslon Regular,



“The very qualities that bring immigrants and refugees to this
country in the thousands every day, made us vulnerable to the attack
of September 11, but those are also the qualities that will make us
victorious and unvanquished in the end.”

U.S. Solicitor General Theodore Olson
Speech to the Federalist Society, Now. 16, 2001,
Mr. Olson’s wife Barbara was one of the airplane
passengers murdered on Sepreméber 11.
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Foreword

he intersecnion of avil liberties, national security and immigration policy is an area of special concern for the

Migration Palicy Institute (MPI). The ability to undemstand and untangle these forces is crinical o our identty

as 3 naton. Understanding the vitulity of immigrant communities and engagmng these communities in combating
ETTONSIN 18 NECCISAry bath to resolve contradictions between security und Iihtﬂ}r and ro strengthen fundamental

principles of justice.

This report illustrates MPLs commitment ro generating informed and thought-provoking proposals thar support
sound mmmigration pohcy. The report’s findings and recommendations point the way toward answers to some of the
most difficult challenges facing the United States todzy. They also reveal the promise and the strength of the country's
diversity and the fundamental values thut have evolved through the expenience of thas nation of immigrants.

Led by twoe of MPI's most senior staff, an experienced team of authors has drawn on the public record as well as a
umgque set of interviews wath immigrant leaders and commumnies most directly uffected by post-September 11 domesnc
security measures, The report describes and evaluates the impact of government policies on the country’s vulnerability to
terrorism, on avil iberties—especially as expenenced by Arab- and Mushm-Amerncans—und on the sense of national
umity that has long been one of the United Stares’ great strengths, The authors had the benefit of advice from a distin-
guished panel of experts, as well as invaluable pro bono research from one of the country’s most respected law firms. Thas
report thus brings together an unprecedented body of original research and expert analysis to support policy ecommen-
dations in which security and civil libernies are complementary rather than competinve.

The Migration Policy Institute (MP1) is an |r1:jﬂpendfnt, non-partin, rmﬂ—pmﬂt think-tank dedicared to the &tu;l}'
of the movement of people worldwide. The Institute provides analysis grounded in research and practical experience,
d::u-u:|u-}.15- policy proposaks and offers evaluation of migration and refugee pﬂliﬂcb and programs at the local, national, and
international levels. It aims 1o meet the rising demand for pragmatic responses to the challenges and oppartunities
that large-scule migration, whether voluntury or lorced, presents to communities and insnrutons m an in.:rr_ﬂsinglj.'
integrated world.

The importance of thoughtful migration policymaking has increased exponennally in recent years as states have been
compelled 1o balance their interests in econamic growth, humanitanian response, national seeurnity, and social cohesion
in the face of sweeping demographic change. This report aims to enlarge the range of options that governments and
socicties may consider in pursuit of policies that simaltaneously strengthen their nations’ cohesion, security, and liberty.

Kathleen Newland and Demetrios G, Papademetriou

Co-Directors, Migration Policy Imstitute
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Qverview

The values of this Western crvihization under the leadership of America have been destroyed.
Thase awesome symbolic towers that speak of liberty, buman rights, and bumanity have
been destroyed. They have gone up in smoke. I tell you freedom and human rights in
America are doomed.

Osama bin Laden
Intereteni on Ai-Jazeera felevinion
Cet. 21, 20001

The cause of crurl liberty must not be surrendered at the end of one, or even one
hundred, defeats.

Abrahumn Lincoln
Letier to Henry Aibury,

Nen 19, IR5R

Or ‘i'rf,,,-rmjjrr 11, 2001, sl Qaeda dealt the Since uwll 19 terrorists were foreipn visivors who
United States a catastrophic blow, The possibility of entered the country on valid visas, the govemment also
similar attacks with more lethal weapons poses an exis- responded with new immigration measures. Many of
tential threar o the nation. these measures single our for special scrutiny visitors

. ' . anid smmigrants from Muslim countries.
The United States has re:ipumlr.li to that threat with :

military action, s in Afghanistan; through intelligence Under the arcumstances, a renewed locus on immi-
OpPETATIOns (o ¢|I‘l“.]pl al (..)élti:l'.l and arrest 1ts members; granon contmls was insvitehle. But inve ganon and
and by re-organizing homeland secunty. enforcement besed on nationality discomfort America's

sense of justice. September 11 challenged our country in
many ways. None is more fundamental than the need o
improve security while protecting civil liberties.
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For most Amenicans, the new seourity measures are at
most an mconvenience. Carching a flight may oo longer
be as simple as catching u bus, but that is 2 small price
to pay for preventing furure aracks.

Other individuals and communities in the United
States are paying = far higher price, Indeed, the LS.
government has imposed some immuigration measures
thar are more commonly associated with totalitarian
regimes, measures that violate the fundamental free-
doms defining America’s identity, As this report denuils,
there have been too many instances of long-time LS.
residents being detained by the government und held
without charge, denied effective access to legal counsel,
or having their immigration heanngs held in secret.

Are these measures necessary to prevent another
September 117

It is too easy to say that if we abandon our civil
liberties the terrarists win, It is just as easy to say that
withourt security there will be little room for liberty.
What is hird is to take both arguments with equal
seriousniess and to integrate them within 4 single
framework.

As we worked on this report, we became convineed
that it is not just security and civil liberties—that is, the
rights of individuals—thar are ar stake. There is a third
element: the character of the nation. On our humblest
coin, the penny, are the words ¢ plursbur unum, or “from
many, one.” The phrase goes to the heser of our identiry
as a nation and to the strength we denve from divemiry.
We believe that an effort to include Muslim communi-
ties in a more positive way in the fight against terrorism
would not only serve this Amencan value but help
break the impasse between security and liberty,
strengthening both.

But first we have to untangle the arguments, We
begin by separately analyzing the government's respons-
es 1o September 11 from three perspectives: the effec-
nveness of security measures, civil liberties, and
national uniry.

Chapter One measures the effectiveness of the gov-
ermment'’s respanse to September 11 against the rthrear.
Our analysis is based on a broad review of the public
record, on interviews with current and former semior
government officials, on statements by al Queda, and on
the recently-concluded joint inquiry into September 11
held by the House and Senare intelligence committees.

- America's Eha“cngi_'-

Al Queda’s hijackers were chosen o avoid detection:
all bur two were educared young men from middle-class
families with ne criminal record and no known connec-
tion to terrorism. Despite improvements in securiry,
operatives of this sort would get into the country
again today,

That does not mean that immigration controls are
not useful. It means they are only as useful as the infor-
mation provided by intelligence and law enforcement
agencies, What inmigration measures are able to do is
bar terrorists abour whom the government already has
information from entering the country, and set up
gateways and trucking systems so that someone already
here can be found if intelligence agencies identify him
4s A suspect.

Thus, immigranion and intelligence have to work
together for either to be effective. The implications of
this, which are drawn our in Chaprer One, include:

* It is unnecessary and counterproductive 1o freat
as criminals people required to register under
the tightened immigration rules. It reduces
compliance and the cooperation on which effec-
tive counterterrorism depends.

*  LUnless the inteligence system 15 improved, new
immigration restrictions will have diminished
the openness of our sociery to little purpose. A
detailed analysis of the September 11 case
shows how these two systems should have—and
did not—work together in the weeks before the
attack.

* The more effective watchlists and immigration
controls become, the more groups like al Qaeda
will be foried to rely on ther “best” opera-
tives—educated young men like the September
11 hijackers against whom authorities have no
mformation. If, through its foreign pohicy, the
LInited States can reduce the appeal of anti-
American violence among such people, that will
reduce terranst groups’ ability  conduct opers-
rians in this country,

Chapter Two exumines the recent national secunity
tnieasures in terms of their constitutionality and accor-
dance with fundamental American legal renets. We find
that many of these measures violate core constitutional
principles, including the right 1o due process, protection
fram derention withour charge, the nght to legal coun-
sel, and the public's nght to be informed abour the
actions of thar government.



More thun 1,200 people—the government refuses 1o
say how many, who they are, or what has happened
all of them—have been detained, Many of them have
suffered civil nights violations. Despite the government’s
determined efforts to shroud these actions in secrecy, as
part of our research we were sble to obtain information
about 406 noncitizens detained afrer September 11, The
appendix 1o this report contains these summaries, as
well as a statistical analysis,

We found thar the mujority of the detainees had sig-
nificant ties to the United Stares and roots in their
communities. Of those for whom relevant information
was availuble, over 46 percent had been in the United
States at least six years, and almost half had spouses,
children, or other family ties in the Unived Srates.

Most important, we found that the government’s
major successes in apprehending terrorists have not
come from post-September 11 detentions but from
other efforts such as international intelligence imua-
tives, law enforcement cooperation, and information
provided by arrests made abroad. A few noncitizens
detained through immigration initiatives after
September 11 have been characterized
as terrorists, but the charges brought against them were
actually for rourine immigrnon vielatons or unrelated
crimes.

The negative impact of the government's actions and
policies discussed in this report have principally affecred
recently arrived Arab and/or Muslim immigrants.
Rather than concentrating its efforts on investigation,
surveillunce and law enforcement based on individual-
ized suspicion, the government has essentially used
national origin as a proxy for evidence of dangerousness.
By the discriminarory action of targeting specific ethnic
groups with its new measures, the government has
violated a core principle of American justice.

A series of interviews with Muslim- and Arab-
American leaders in New York, Chicago, Los Angeles,
Wiashington, DC, and Dearborn, Mich,, allowed s to

probe the communities’ evolving responses to the gov-

ernment’s new immigration measures afrer Seprember
11. These interviews are summurized a5 part of

Chapter Three.

We found thar the new government sccurity programs
have put these communities under sicge. Arabs and
Mustims in America feel isolated and stigmanzed. They
feel they have been victimized rwice: once by the terror-
ists gnd once by the reaction to rerrorism. As one Arab-
American community leader pur it, "We, as Americans,
were attacked. And ar the same time, our fellow
Americans are blaming us for something we didn't do.”

But community feaders also point out o paradoxical
effect: this period of trauma has spurred Muslim com-
munitics to begin to assert their rights and engage in
the political process in ways that are classically
American.

September 11 and its aftermath have ushered in whar
could be called the “Muslim moment”™: a period of ns-
ing Muslim self-consciousness, new alllances outside
their own communities, and generational change. The
sense of siege has strengthened some Mushim- and
Arnb-American political organizations and has led them
to a greater focus on civil rights, sociul services, und eco-
nomic development. The notion of 1 distinct "American
Muslim" identity has gained new currency. It is un iden-
rity that seeks to assert its independence from forces
abroad, one that combines the essential elements of
Islam and the values of American comstitutional
democracy.

Meanwhile, applications for nawralization in
Muslim- and Arsb-Amencan communities—driven
in part by the increasing civil liberties nisks faced by
non-citizens—increased by 61 percent in the first three
months after September 11. The image of newly minted
Americans of Amb and Mushm descent waving flags
at naturalization ceremonies is not what bin Laden had
in mind when he ordered the September 11 artacks,

In doing our reseurch, we were goided in part by cau-
tionary lessons fram the past. Throughour LS. history
the government has responded to national security crises

by targeting immigrants with sweeping programs of

“Lis tlain peperet we lesee snenl verms e Arals- Ansesisang, Mualin - Amerieans, Americen Masdiog, Miditle Easterrers, Arse, o Muslims 1o charsirize the peaple
and cormamitas we. s referring 1o, There i no consistent ussge in populer or scadernic writing the termi fimil to be sl interchangeably. We have ubed various
o, cepenching oo the oeme. Ir shoubd be moiod e some of the indivadbuals we are meferring e noncieens, and don noe Americans i ovher places, we

relex 1 commminities with sttoeg voots bn ihis cosmizty,

Arab- Amesicas comtinnte & divere camemmnity with mars bn omer ey commrnes of the Mahdle Bzt The magmity of Arnab-Amencans se Chrivtiar; aaly 11
preroesit aoe Musdion Mudiows i the Unite! Sraees e an eves more divesse communiry. Thisry-sis pescene ase boen by the Uniend States. The 64 pereznt who am
Vowrungnn-born hal fromm 81 different counines. Sixty-four percens of those born abeosd arrieed m the United Sexten in the lest 1wo decsdes. Africase Americans con-
wibiute sbout 2 percent of the il Mwslim pogulation, Sewd Astarm conwmee over 12 percent and Arabs sver 16 percene.




brvestigation, incarceration, and deportation. In mast
of those cases, such as the internment of Japanese-
Amenicans during World War 11, Americans have later
come to view these actions with regres, as being ineffec-
tive in countering the perceived threar, and as under-
mining fundamental principles of American justice.

In sum, we believe it is possible to preserve funda-
mental Amencan principles while strengthening our
national security. We offer guidelines to do so: a new
framework for immigration enforcement and national
security, described in Chapter Four. This new frame-
work rejects the patchwork of ad hoe immigration
actions that the Bush administration has adopred, and
meorporates immigration law and policy into compre-
hensive national and internutional straregies that con-
frant the terrorist threar.

We conclude the muin bady of this report with our
detailed Findings and Recommendations. We believe
the full suthority of the law enforcement system,
including immigratian law, should be tapped to combat
terrorism. But maximum safeguards should be estab-
lished and built into counterterrorism law enforcement
to protect civil liberties.

The resulting measures may please neither civil liber-
tarians nor those who believe civil liberties are o luxury
we can no longer afford. For example, closed hearings
and pre-charge detentions beyond two days may be nee-
egsary in rare circumstances, But they should be allowed
only on a case-by-case basis and must be subject o
yudicial review. Crucially, Congress must exercise its
oversight mle 1o closely monitor the executive branch's
use of its expanded national security powers.

Ultimately, the answers to terrorism reside most fully
n foreign, not domesnic, policy, Issues of high politics,
such as relations with key allies in the Middle East,
military action, and the lsracli-Palestinian conflict, are
fundamental. So are the clements of “soft power™—how
America is seen in the world, the credibility of our lead-
ership, and the power of our democratic values and
principles.

Domestic immigration policy reverberates in foreign
policy through the perceptions it conveys abour America
and the character of our seciety. When we intinudate
Arab and Muslim communiries in the United Srares,
there it an echo effect that decpens the perception
abroad that America is anti-Muslim and that its princi-
ples are hypocritical. This reinforces fears in the Arab

and Muslim worlds af persecution und exclusion by the
West, It strengthens the voices of radicals and other
detractors in their drve to recruirt followers and expand
influence, at the expense of moderates and other actors
more sympathetic or intellectually aligned wirh Westem
philosophies and goals.

Thus, in the name of buttressing domestic security,
current immigration policy may be contributing to
forces char potentially make us more vulnerable. In the
post-Septernber 11 era, immigration policy and actions
must be part of & new security system in which the
measures we take to protect ourselves domestically can
also win the war over hearts and minds abroad,



Chapter One: The Effectiveness of Government
Security Responses to September 11

During much of the Cold War, thete was so little con-
sensus shout the dangers posed by communism that
Amencans who cared about security and Americans
who cared about civil liberties often talked past each
other, The dangers posed by al Qacda are more con-
crete. The two concerns can no longer talk pasr each
other; they are everyone’s concems.

This chuprer analyzes the effectiveness of securiry
measures taken since Scprember 11, It addresses three
questions: What is the purpose of the new measures?
How likely are they to work® And what other
changes—for example, in intelligence analysis or in
foreign policy—must sccompany them in order for
them to work?

The government’s responses to September 11 have not
been in place long; and the record they have generated
is partly secret. The analysis thar follows 1s based on a
broad review of the public recornd; on interviews with
current and former government officials; on statements
by al Qaeda; and on the Joint Inquiry into September
11 held by the House and Senare intelligence commit-
tezs. The commitrees reviewed more than 400,000 pages
of government documents, conducted 400 interviews,
held public hearings thar included seven inrerim staff
reports, and have issued the findings and recommenda-
tions section of 2 Final Reporr. This gives us a place to
start in judging how suited the government’s response
is to the threat,

The Threat

Al Qaeda’s great mnovation—in addition to its lethaliry,
piery, patience and intent o kill Americans everywhere

in the world'—is the use of operatives specially picked
to avoid detection by ULS. security.

In all but two cases, the September 11 hijackers
had no eriminal records, no known assocition with
terrorism—and even today there would be po basis for
denying them visas. "We know that bin Laden deputy
Muhammed Anf deliberately chose the hijackers from
young Arab men who had no previcus resronist activi-
ties,” CIA Director George Tenet told the Joint Inquiry.

Seventeen of the 19 hijackers were in fact
“clean”. ... They also selected men from countries
wliose citizens traditionally have little trouble
obtaining LIS eatry visae and instructed them to
travel under true name using genuine
passports....Once in the US, the hijackers were
careful, with the exception of minor traffic viola-
tions, to avord drawing law enforcement atrention
and even general notice that might identify them as
extremists. They dressed in Western clothes, most
shaved their beards before entering the US, and
they largely avoided mosques,
Tenet said the investigation “has revealed no major
slip in the conspiratar’s operational securiry.™
FBl Director Robert Mueller, adding further demils,
twld the panel that the hijackers received money by wire
in small smounts to aveid detection, used hundreds of
different pay phones and cell phones and 133 calling
cards, opened checking accounts with debit cards, and
atherwise “did all they could to stay below our radar”
Perhaps most important—and frustrating from the
FBI's point of view—they contacted no known terrorist
suspects or sympathizers in the United States. And

"l 1998, Owsma bin Laden end ocher members of the newly-former] Lilambe Frove for fibad Apsinse the Jews sl Crmalees imsed thiy frewae "The ruling 1o kil the
Aunericans ol thietr ullles—civilivss wul weilitary—i an idvidesl disty for every Musiim wiho can do bt I sy csuidey i wchizh it b possihle (o do 27 i ardes 10
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when three of the hijackers did ger speeding tickets
shortly before September 11, “they remained calm and
aroused no suspicion.”’

Indeed, bin Laden himself, on a videotape found in
Afghanistan, spesks proudly of the security design of
the plot.*

Since ut least 1995, LLS. intelligence has understond
al Qacda’s ability to analyze security measures and railor
its method 1o LLS, vulnerabilities.” And according to
Tenet, the United States has merely closed the bam
door on ane means of attuck. "Ongoing security
enhancements and the development of new leads, inves-
tigations and human sources,” he wld the Joinr Inquiry,

have made it hurder for identical attacks to ke
place. However, al Qgeda is known for changing its
tactics, and a determined group of terorists, using a
slightly different approach, could succeed if they
used much of the resilient tradecraft employed by
the 11 September hijackers.*

That being said, it is not the whale story.

As has been widely reparted, two of the hijackers,
Khalid al-Mihdhar and Nawaf al-Hazmi, were known
by the CIA to be associated with al Queda before they
came to the United Stares and should bave been put on
watchliste.” The two tried to learn to fly in the United
States but failed, though they participated in the plot
and became hijackers.

One and possibly two members of the al Qaeda c2ll in
Hamburg attempted o take their place. One of these,
Ramzi hin al-Shibh, had been Mobammed Arta’s room:
mate in Germuany, Al-Shibh tried four times in 2000 to
get a LS. visa, failing because he was on TIPOFF, the
State Departments rerrorist warchlist. Finally he gave
up and became the plot’s admimstrator, wiring money
to the hijackers in the United Stares

The point is that al Qaedss madecraft was inconsistent.
In fact, either of these crrors—the use of al-Mihdhar and
al-Hazmi; or the attempred use of the two men from
Genmany—could have led to the unraveling of the plot.
There are three likely explanations of the apparent lapse:

1. Al-Mihdhar and al-Hazmi came to the United
States for another purpose (perhaps the
Millennium bombings) before being added
to the Septamber 11 plot, The CTA seetns to
believe this”

1. The wchnique of using “clean” operatives had
been adopted by al Qaeda but was not yet rigor-
ously apphed. Perhaps al Qaeda did not fully
understand the visa/warchlist system—hence
al-Shibh's repeated applications.”

3. *Clean” operatives are not as plentiful as one
wuu‘ld Hh-”

But whatever the reason, al Qaeda does use several
types of operatives, and these call for different respotises,
Indeed, Bruce Hoffman, a terrorism expert at RAND,
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told the Joint Inquiry thar al Qaeds is dangerous in part
because it is o adaptive and has no “ingle identfiable
footpant.” He distinguished at least three operational
styles for al Qaeda terroriam:

* Prafessional cadre. These used for the highest-
value targets, are well-trained and generously
funded. Turgenng is very specific and based on
careful planning. Examples include September 11
and the LLS, Embassy bombings in Africa.

* Trained amateurs. Targeting is open-ended.
Operatives recetve some training, only modest
funding, and have limired ability to withstand
scrutiny, An example is Ahmed Ressam, who pan-
icked and was amrested in December 1999 while
transporting explosives from Cunada. Another is
Richard Reid, the "shoe bamber.” Though visibly
peychotic and detamed overnight, Reid did cven-
rually board a plane, bur so unnerved the flight
urtendunt that she kept a close cye on him.

* Local walk-ins. These are people or groups who
come up with their own idess and ask al Qgeda
for financial support. The lslamints who planned
to blow up tourist hotels in Jordan in 2000 fit this
moklel, Though not mentioned in this context by
Haoffman, another example may be Jose Padilla,
the former Chicago gang member who rerurned
to the United States after allegedly offering to
explore the possibility of assembling a radiological
or “dirty” bomb here on al Qaedu's behalf”

This analyss of the threat will be useful in assessing
the effectivencss of measuren meant to deal with it.

The Response

Heow this section s arganized The government

responses to September 11 deseribed in the

Glossary are grouped here for discussion as follows:

L. Measures to control entry into the United Srates.
(The viea and warchlist systen.)

1. Monitoring of foreigners and immigration
enforcemnent in the United States. (The National

Security Entry-Exit Registration System,
SEVIS, the Absconder apprehension initianve,
and the change-of-address requiremnent. )

L. Communiry reporting. (The voluntary interview
program and TIPS.)

V. Intelligence-gathering in the United States.
(FBI guidelines, FISA, "secret” detentions, and
closed imougration hearings.)

V. Intelligence anulysis and interagency
coordination.

I. Measures to Control Entry
into the United States

The government attempts to prevent terrorists and
other undesirable persons from entering the country by
checking the names of visu applicants against the Srare
Department’s terrorist watchlist (TIPOFF),” and by
other means such as an interview with a consular afficer,
Such measures failed 1o stop the September 11 hijackers
and, despite improvements, would fail to stop them
spgain today.

“Thar’s useful only for people who are on 2 watchlist,”
says former CIA counterterrorism official Vincent
Cannistraro. “If you're trying to stop terrorism from al
Qaecly and you're facing a threat from young kids from
middle-class families—which is basically what al Qgeda
w—who haven't been here before and haven't commir-
ted any crimes and aren't in the system, they're not
going to show up.™ As a senior Western intelligence
official put it “It's hard to detect someone at the border
who has an mtention but not a record. ™

Washington's mitial response to this problem was to
do what it was already doing, but on & much higger
scale. The Enhanced Border Security and Visa Reform
Act of 2002 required the State Department to conduct &
security review of any citizen of the seven countries on
the Department’s list of states that sponsor terrorism.
At the insistence of the Justice Department, the Stare
Department also created a new categury of visa clear-
ances known as “Condor.” Under the still classified
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program, & national agency check is mequired before
granting 2 visd to any male between the ages of 16 and
45 from any of 26 countries with an al Qaeda presence
or to persons who fit certain other entenia ™

The requirements initally overwhelmed agencies in
Wiashingron and have created months-long delays for
foreigners secking to visit the United Stares, with atren-
dant damage to economic and foreign relations, “The
Secretary of Srare is very upser,” says one official.

Attempts to improve security and yer decrease the
backlog huve generated an interagency russle over two
related issues: 1) unifying the terrorist warchlist and 2)
whether to adopt 1 mare targeted but in-depth security
review rather than the current blanket approach.

Certainly the first step in preventing terrorists from
entering the United States is to include on the termorism
watchhst whatever identifying information the govern-
ment has. The CIA has admitred the mistake it made
by failing to tell the State Department until shortly
befare September 11 what it knew about two of the
hijackers—Khalid al-Mihdhar and Nawaf al-Hmzmi—
whom it had photographed ar an al Queda meenng in
Malaysia. The CIA did pot understand the importance
of the two men until late in August 2001, when it real-
ized that the meeting had also been attended by one of
the principal planners of the US8 Cole bombing. This

illustrates the importance of making watchlisting an
sutomatic process rather than waiting for an intellipence
official to have an analytic epiphany,

The CIA appears to have absorbed this point. After

September 11, the agency gave the State Deparrment
1,500 intelligence reports it had not provided until then.
These contained the names of 150 suspected terrorists

and resulted in the addition of 58 new names to
TIPOFF. The CIA has revised irs policy, lowering the
threshold for provision of names and of information
that in the past would have been withheld to protect
operitional security. [t has briefed officers on how ta
flag names for warchlisting and creared » dedicared unir
at the Counterterrorism Center 10 review names and
fragments of identty-related nformation for provision
to TIPOFF. The CIA and State Department are coop-
enting to turn TIPOFF inm a National Watchlist
Center that will coordinate all watchiist information
and be uccessed by all relevant agencies.”

The situation with the FBI is murkier, In April 2002
Artoeney General John Asherofr directed the FBI and
other Justice Department agencies to set up procedures
for regularly sharing information with TIPOFE"
Indeed, the State Department has tried for ten years to
ger aceess to FBL informarion for warchlisting purposes;
those discussions are still going on. The matter is
treated with great delicacy in the hearings, and the FBI
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i not very clear in explaining its relucrance. According
to ane official, the problem is that there are legal limits
an sharing information and it is difficult to sanitize
intelligence in order to pass it 1o another agency.

In addition, he says, “people are presuming that we have
a lot more than we do."* Former FBl Associate Depury
Director for lnvestigations Buck Revell says that
although the TISA Pamot Act was intended to make
such sharing easier, there are still conflicting directives
and the Bureau still does not have enough analysts ro go
through reports and sanitize them 1o protect sources
and third-party information.”

Another former FBI official who was directly involved
in counterterrorsm matters says the problem is also
operational: someone whose name i in TIPOFF may
find out he's being investigated, The Bureau is worned,
he said, that if a ULS. person s stopped ot taken aside
because he's on the watchlist he may sue and learn that
his name was submitted by the FBL. "Let’s say he really
is involved in terrorism,” the former official says:

He sues to find out what’s going on, because if he's
under suspicion he wants to shut down his opera-
tion....And the fact thar he's an American juse
ratchets it up, He goes to the Hill and his friendly
Senutor who hates the Bureau starts kicking the
FBI in the balls and yelfing abour the “rights of my
constituent being violated.” You go up there and say,
“Senator, thanks for the letter, but—here's the prob-
lem. Your constituent is a f——g terronst, Senator.
He's directly inked to so-and-so, and he's been
intercepted saying this-and-thar.” "Oh,” he suys.
*Oh, | see.™*

Presumaubly this problem would not arise under the
post-September 11 system of Candor and terrorism-
sponsor visa checks because ULS. persons do not need
visas 10 enter the country.™

The second interagency dispute has to do with how
broadly or narrowly to focus the government's attention,
As an initial response to Seprember 11, perhaps it was

* loterview with FRI officiul, Jan, 14, 2003,
¥ Interview with Buch Revall, Now. 21, 2002 The 1978 Farsign 1

understandable that the Justice Department pushed for
security feviews of all visa applications by ditizens or
adult males from certain countries. At first, says a State
Department official, the fustice Department “wanted to
shut down visas, just like they shut down airplanes.
Secondly, they wanted to shut down visas for cermin
parts of the world.”

But as months-long delays in viss processing built up,
the costs of o broad a focus became apparent. “There
are 4 lot of people in the Middle East who are friendly
to the LS. and support us,” suys the official.

A blanket approach does draw them in as well, and
the question is, do you want to do that? It does have
negative political, economic and wharever other
consequences that | think someone in the White
House should balanee out.. .| question the Condor
a3 4 valuable toal.”

Meanwhile, the CIA has pulled out of the program.
Now thar the agency har set up an automatic system for
pussing terronst-relured names o TIPOFF, it considers
checking these same names 3 second fime under
Condor redundant. “To do all of them [again under
Condor] is checking names for no reason,” says a gov-
ernment official famikiar with the issue. “There's noth-
ing new.” Whar's needed, says the official, is nor jusr
name checks but a more-detailed risk assessment of
individuals. The CIA, Srate Department, and FBI
“ugree that we want o be in a berter position to do
risk analysis of visa applicants” and are working to
ereate a system for doing this—but have not yet
resolved their differences.”

“The convemsations have been occurring for months,
and we are in the process of re-defining the Condor cri-
teria,” a Justice Depurtment official says.

There is a difference in culture between the State
Department and Justice thar makes some disagree-
ment inevitable. The State Department is trying o
improve security but at the same time avoid offend-
ing other countries, 5o they have consmntly been

Sarvrillaren Act (FTSA) permies the disseminstiom of Information fir conntericrrarsim
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pushing to have as narrow and targeted Condor en- This is an obvious way for a terrorist to avoid being

teriu as possible. And the [ Justice] Deparmment's connected with his record. The Srate Department's
view is that we're here to enforce the law and Consolidared Consular Darabase ie being made avail-
mational security and better safe than sorry. The able at LS. ports of entry and provides a phorographic
argurment is that intelligence critenia are not perfect means of verifying identity. In Miami, where it was
and it is berter 1o cast the net broader than you first installed, INS™ inspectors used it to detect 108
need thun narmower than you need. So our view is fraudulent visa holders in the first six months. In New
“Hey, let's not take any nsks.™ York, they caught an alien using a falsified Russian
If the CIA’ and State Department's position is cor- diplamatic patsport. At present the database is avail-
rect, and Condor-type name checks (under which the able only in secondary inspection. More to the point,
FBI does its own review of a large class of visa applica- it merely compares the presenter to information
tions) merely dupheate the function of & proper and up- already in the system.™
to-dute watchlist, thea many of the negative political * Visa-waiver program. Citizens of 28 countries may
and economic effects of the post-September 11 deluays visit the Unired States for 90 duys withour a visa and
could be eliminated by incorporating FBI information based only on a passport. Zacarias Moussaoui, the so-
in TIPOFF. But that sull leaves open the problem of called “20th hijackes,” for example, is 3 French citizen
how to select persons—whether on the watchlist or and entered the United States without & visa.™ Pantly
nor—for a more-detailed risk assessment. 1o deal with this issue the Justice Department has
In other words, it leaves open the problem of al given the INS discretion to subject persons born in
Qaeda: an organization whose operatives are specially countries of concern to ."P_""-"-l registrution” even '{.
picked to avoid detection by U.S, security and whose they have since become citizens of countrics for which
names are unlikely to be in 115, files. This problem can- visas are not required.” B“m“ﬂ‘ﬂ"m“‘l
not be solved by name checks, whether broad or narrow. problem because of the availability of false idenriry
Conversely, an in-depth analysis to spot non-obvious ;._l.mmmu' “People cmlsn m;ﬂ;“ﬁ;;“'ﬂh}!
tisk factors cannot he done for everyone * If foreigners F“m;' T,ﬁﬂ“ &"Eﬂi the ULS. witho el
continue to visit the United States and we want berrer FRAETACUIIRG SR SR R U8 e st

says a former FBI counterterrorism official, "It's a big
hale."" Indeed, the Justice Department’s Inspector
General found that the INS had made insufficient

security, there is no way around the use of ntelligence
criteria to focus on persons of plausible security concern,

The visa system has other problems: efforty to track missing passports from visa-waiver
* False documents. Although the United States is work- countries und that this “could contribute to the
ing with other governments o improve standurds for admission into the Unired States of criminal aliens
travel documents, the consular system has little abiliry or terrorists.” He also warned thar poor security in
to look beyond an autheanc-appearing document. transit-without-viss holdimg dreas for travelers passing
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through U.S. airparts could allow terrorists to enter
the United Stares.”

* Access to foreign criminal records. Fven if & consular
officer does have suspicions about an applicant, erimi-
nal records in about half the world’s countries—
including many of grearest concern—are not available
through Interpol.*

Thus there are inherent limits on the effectiveness of
the visa system, It works anly if the identity of the
applicant is genuine, and only to the extent thar intelli-
gence and law-enforcement information about the
applicant is available.

Measures that would improve the system include bet-
ter intelligence collection and snalysis and the inclusion
of all relevant results on watchlists. In sddition to 2
lookout system based on adverse information about spe-
cific individuals, it may be useful to assess the possible
security risk posed by certuin clasaes of
example, these who traveled 1o Afghanistan in the
1990, or young men from lraq when the United States
is invading their country—without regard to whether
they are on a watchlist. To be effective, however, the en-
teria for selecting people for such assessments must be
based on a detailed appreciation of the threat so that the
focus in on persons of plausible security concern and
not, for example, on everyone from certain countries.

To the extent thar the visa and watchlist system
improves, it will force terronists to rely on operatives like
al Qaeda’s September 11 hijackers: middle-class young
men with no criminal or terrorist background. In the long
run this presents the United States with opportuninies to
affect al Qpeda's recruitment efforts if ir ix able 10 reduce
the appeal of anti-U S violence among such people.

1. Monitoring of Foreigners
and Immigration Enforcement

in the United States

Under the National Security Emry-Exic Registranon
Systermn (NSEERS), citizens of certain countries and
broad classes of other persons visiting the United Srates
are fingerprinted, photographed and interviewed when
they enter the country,™ If they stay more than thiery
dayn there is 2 second, more-detailed interview. They
must show up for another interview each year and noni-
fy the INS when they leave the country. Those who
overstay their visas are entered into the FBI's National
Crime Information Center (NCIC) and can be arrested
if that database is checked, for example in the course of
2 traffic stop. Under ather related programs, visitars
must notify the INS every time they change their
adldress, and all foreign students must keep the govern-
ment informed about their student status and ficld of
study, Foreigners subject to a final deportation order but
who have not comphied are also entered intw the NCIC;
artempts are made to find and deport them, with priori-
ty given to "Absconders” from countries where al Qaeda
is active. Those arrested are interviewed in depth and
their answers entered info a growing national database
maintained by the Foreign Terrorist Tracking Task
Force (FT'TTF)."

Not a perfectly righr system, but tight. While not
designed to carch rerrorists, it is meant to gather better
information than mn the past about the backgrounds of
foreign visitors, including what they are doing in the
United States, where they are living, and whether and
when they leave.

* Semsgmient of Cilenn Fine, mpru note 30, pd. See alio Finey sarement before the [Touse mumigretion subcommittes concomung the viss wiver progrem, Feb, 20,
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The argument is sometimes made that terrorists will
not comply with these measures and thar once in the
country they will disappear. Rama Yousef, the planner
of the 1993 Warld Trade Center bombing, entered rthe
country, applied for asylum and—because the INS lock-
up was full that night—was not detained but merely
told to appear for a hearing. He didn't show.™ Although
those who disappear from the system will be entered
inta NCIC, police do not always check the computer;
besides, it is easy enough to avoid the police;” and the
system can be defeated altogother by using fake identity
documents,

But the argument that terrorists will comply with
immugration rules is perhaps stronger. The system now
being put in place does have some enforcement mecha-
msms, The Gngerprints and photograph of a registered
person are on file, which makes fake identity docoments
less valuable, at least an investigation.” In addition 1o
listing NSEERS wiolators on NCIC, those violators
judged to pose a higher threat will be sought out for
arrest by immigration authorities with the assistance of
LUL.S. Marshals, Thus there is a rwo-tier system for seek-
mg NSEERS violators.”

" Intervicw with fwmer PRI officod Now 19, 2002,

Motz to the point, however: to the extent thar the
September 11 model is followed, terrorists will not violate
NSEERS. They will study and follow the rules, adapting
their behavior to avod sespicion. 1t should not strain the
wit of a terronist with a decent covet stary to show up for
an annual interview or to stay enrolled in school. *

While well-trained terrorists may be able to avoid
being snared by NSEERS, one part of the program does
pose a serious dilemma for undocumented or out-of-
status aliens already in the ULS who are not terrarists,
Thar parr, called Special Call-In Registration, requires
non-immigrant foreigners of certain nationalities who
are already in the country to register with the INS.Y
This is a one-time requirement the government sees as
part of purting NSEERS into place.

If out-of-status aliens comply with the requirement
they may be arrested or deported even if they have made
lives and have famibes hese. If they don’t comply they
remain free; but m addition to the avil offense of over-
staying 2 visa they will now have committed the crime
of failing to register. (Those who stll don't register thus
become customess of the false-documents industry.) To
the extent that the program serves a scrious counterter-
rorism purpose, it is useful to maximize compliance; and
the government has made some effort to do this by
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extending the deadline for early munds of the process.
Bur this does lirtle ro reassure people who ure our-of-
status. Given the one-time nanire of the problem, the
government might have adopted a palicy of leniency for
out-of-smrus persons. Instead iv hus left them in doubt
about their fate, and a significant number may have
fuiled to regster.”

One aspect of NSEERS could identify terrorist sus-
pects whose numes are not known through other
sources, Fingerprints taken at ports of entry are checked
against a “terrorist database™ maintained by the FBI that
includes fingerprints taken from al Qaeda sites in
Alghanistan, “You've got all these unidentified prints,
but until we had NSEERS there was no way of mnning
thern agamst a defined population,” says a Justice
Department official *

With that exception, though, NSEERS is not meant
to identify terrorists. As a senior Western intelligence
official puts it, “tighteming immigration conrrols doesn't
help you that much until the intelligence side gives you
2 name, and then it helps you rrack them.” The Justice
Department official agrees. Under NSEERS, he says,
*you have more points of contact, It forces them to
jump throogh hurdles and gives us more oppormunities
to act,"

But the immugration system and the intelligence
system must work rogether for either to be effective.

HI. Community Reporting

The Voluntary Interview and TIPS (Terrorism
Information and Prevention System) programs are

something between routine monitoring of foreigners
und rargeted intelligence collection against suspects.
They can be considered community reporting programa,

“The best way of collecting intelligence is to have
good sources and good entrée” into the foreign immi-
grant community, says Cannistraro, the former C1A
counterterrorism officiul. IF the threat is from recently-
arrived young men from certain countries, “then you
really need the communities in which these high-risk
people reside to get better information. .. If the commu-
nitiex feel they're being assailed they develop an us-
them attitude and & mind-set of; tell a5 linle as possible
and stay out of the way. On the other hand, if you build
the community can act as an carly-waming system,"™

“That's always been the way you monitor,” agrees 4
former senior FBI efficial. “People notice strangers,
notice demeanor....In hindsight, you'll see stutements
from people in the community that did notice weind
things about these [September 11] guys—they were
super-straight, disciplined, serious, didn’ interact, paid
in cash, etc. If you have sources in the communiry
muybe you'll hear about things like this.™

Voluntary Interview Program

The voluntary interview program initially caused great
concern in the affected communities. In part this was
becuuse the sweeping nature of the interview requests
made whole communities feel they were under suspi-
cion. In part it was because the program had multiple,
and to some extent conflicting, goals. Thee included
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eliciting information about September 11 ar other ter-
rorist activiry, recruiting people us informants, enforcing
the immigration laws and disrupring undiscovered ter-
rorist plots by creating o general sense of scrutiny,
“Those don't work together,” says Cannistraro. “You
don't imtmidare and recruit at the same time. | mean,
the Bureau has rried that for years and it doesn't work,”

The FBI understood the point as well. "Agents are
trained to make sure it's nor an intimidating thing,”
says an FBI spokesman_ “There's un—1 don't want 1o
say sensitivity training—but sensitivity to what happens
when you approach someone from u foreign country
where there's a repressive regime and either they coop-
erate or face the comsequences,™

In Dearborm, Michigan, Arab-American community
leaders repeatedly complimented the U5, Attorney’s
office and the FBI, which estblished a dialogue with
local leaders and assured them that no one would be
arrested solely for immigration violetions under the
program. Interviews were non-confrontational™ and the
FBI recruited a number of new informants.”

One community leader in Dearborn said he had heard
that in Florida the FBI had knocked on doors ar mid-
night and that people felt they had to ler the sgents in.
He said that in Michigan the interviews were voluntary
and handled relatively well. ™

Community leaders in Los Angeles and Washington,
D.C. also comphimented the FBI's actions."

The MPI interviews do not represent a country-wide
survey and it is possible that government actions dif-
fered by locale. They paint a consistent picture, though:

the communities included in the voluntary interview
program resented and were at first fnghrened by being
singled our, but in most cases the FBI'S style was not
ntimidating and the Bureau established reasonably
good relarions wirth the communiry.

Indeed, a recent study of the program by the General
Accounting Office found agreement among law
enforcement officials, attorneys for interviewees and
unmigration advocates on the voluntary nature of the
interviews but said there was nonetheless suspicion on
the part of interviewees. “The attomeys and immigra-
tion udvocates with whom we spoke,” the report says,

told us that interviews were conducted in a respect-
ful and professional manner, and interviewees were
not coerced to parncipate. They nored, however,
that the interviewed aliens did not percene the
interviews to be muly voluntary because they wor-
ried about repercussions, such as future INS denials
for visa extensions or permanent residency, if they
refused.

The results of the interviews were entered, with the
Absconder iterviews, into a database maintined by the
Forewgn Terrorist Tracking Task Force.

It was pot possible to learn enough about these results
to make an independent ussessment of the voluntary
interview program's effectiveness. FBI and Justice
Department officials say the program was useful and
that similar interview programs will be undertaken
again according to circumstances. They say that many
of these interviewed cooperated and that the program
enabled the Bureau to recruit informants,”

*The spprosch 10 be taken and topics m he covened s deseribed in @ Memotandum for all Utiivod States Attoriews lrom the Deputy Amorney General, “Cuididine
for the lnerviews Regmibing Incrmanonal Terenam,” Now 9, 201, The document stresses the conusmnat nare of the interviews wnd doee net discum dissupiion
Hast iy sy imemrviewr & Jstse Depurimnens aBficial involve with the prlbcy sald; "Yeo didi'y mention diiption, which ol e at thie p of te e Onee o san
ivterviewing snd s pevs out, we beliovs Uit hus o distogtive elfect and cn shther didiy or Interfers with any tereocisn plard.” (Interview with Justice Doparement

offacial, Now. 27, 26121
= Intervicw with FHI official, fan. 14, 2003
" MPT interviews with commmmity lesders
MM mrereew with & Michigen bmmisration lawyper

NP tnverview. These mrerciews e desevibed inuee explichtly in Chugner Thres The ambivalence that fue theoighoot thern was oxqremn] with. stee Biftemes by
another' local kesther, BPYs notes of the conwermtion mead: *ln Michigan, however, the I segotietid sn amangomest with the communiy, it wan 1] volistary b
Commmunity ropreseriismvey. . wore proseny gt the mterview, u liwyer was poosont, smd et were sont in sdhonce armgegg G visms and placs of inservicws. The
FREaned 188 reacked a0t 10 the commminity here...a dialogoe leeweon the TR and the LS Assiney's office |amll the commminy] lud be g we befey the
local combiriom wii estubished. Though the projgram was handled relatively well in Michigan, it did Tesve the commuiny feeing virtiedzed ar singled out.”

" MM inborviewy with. onpmiztion keuders in Vi Aogeles aod Wishington, DC.

" *Homeland Seeuriry: Jusrice Depaerment’ Project 1o [oerview Aliens ufies Sepiember 11, 2000, Geners) Accounting Difice mpont GAD-03-455, Apod 2003, pp

0. § ["GAQ repan 7

" Intervlews with FBI official, Jan. 14, 2003; and Justice wremment olffcial, Now 2T, 2001 bes of circusmrtances thar coalil anather torview prmgrams,
jrrotm

inchsle an e, credible throar of & weemeisn wrde Note ther ar tha time af vhe 1991 Gall Wz, the FRI comducsed an snerncs

weewhy more

extererve than the recent one: The FBI sl incerviewed somral thomsmil Lnaqgis during the recene war m Fraig. Sev Wenerics of Wer: FILI Fam O, Roands Up

Drasgin B Cheestioning,” Mowcion Chrendole, March 21, 2004,

Thee GAL szport says the ustice Deparmment saseries] that the vt pokded fuadligenes bafimetion, hed & diruptive effex on st and peodiiced lends,
bt gives i detall (. 6, 168). It ssyx more tharn hall the lw enfiecemen wllicess the GAC intervewed “raived conoeras sheut ihe qualiny of the qusstions o the

valie of the resporie.® GAD mport, sgre noe 34, 510

[ 3 e |




The interview program did not, however, result in the
discovery of al Qaeda cells in the United States. Asked
about this several months after the interview program,
former FBI executive assistant Direcror for
Countertertorism and Counterintellipence Dale Watson
saie,

Are there core cells like the 19 [hijackens]? Have we
wentified anybody that carmies the cammonalities of
the 192 No, not at this point in the process *

But perhaps there was none to find.

Tips

A conflanion of purposes discredited Operarion TIPS,
Announced in January 2002, the Justice Department’s
Terroriam Information and Prevention System encour-
aged “millions of American rruckens, letter carriers, train
conductors, ship captains, utility employees and others™
to report susplcious activity that could be rerrorism-
related.” In fact, this combines a4 good idea with a very
bad idea.

The good idea is what former Assistant Secretary of
Defense Ashton Carter calls “intelligence of means™—
that is, countersurveillance of persons taking an unex-
phiined interest in likely methods and rargets of artack:
airports, shipping, chemical storage facilines, nuclear
plants, antibiotic-resistant straing of bacreria, ete.™ One
element of TIPS was meant to encourage reporting by
civil employees of those industries. As Acting Director
of the Defense Intelligence Agency (DIA) Rear Adm,
Lowell Jacoby, rold the Joint Inquiry,

There are scores—in some cases hundreds—of dis-
crete steps tuken by terrorists as they choose, plan,

and move in on & target,...the purchase or forgery of

travel documents, ‘scardental’ intrusions in secure
areas, or movement of cash may have innocent expla-
nanons and benign mmplications. Bur maybe not.
During the pre-incident peniod, potential indica-
tions of terrorist activities are far more likely to be
observed by police, security, or bystanders than by
traditional intelligence collectors.™

Thas 15 quite a different marter from the other uspect
of TIPS, which was to enguge those who have greatest
access to people’s homes—mailmen, utility employees
and so on—to keep an eye on the anzenry.

Thise two sorts of surveillance are distinguishable an
at least three grounds, “Inrelligence of means” is essen-
tially passive, observes people in circumsrances where
there is little expectation of privacy, and forms suspi-
cons—even if inaceurate ones—based on activities thar
have at least been judged in advance to be relevant 1o
terrorism, “Intelligence by mailmen” is active, observes
people at home or going about their ordinary business,
and forms suspicions based on vague critena that are by
nature inclined o coltural bias™

In response to eritictsm of the program, the Justice
Department attempted to draw just this distinction. In
Aungust 2002 it excluded from TIPS postal, utilicy and
ather employees "whose work puts them in contact with
homes and private property.™ But by then it was too
late: the House version of the Homeland Secunity Act
of 2002 prohibited TIPS altogether, and the distinction

way lost.™

Of course, if 2 matlman sees someone with a bomb he
doesn't need TIPS to tell the police. But a training and
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reporring system for those who work ar likely targen of
terronst attack 18 part of & ecoondhnared homeland securi-
ty program; or would have been if not for the Justice
Department's irrstional exuberance. Operation TIPS,
said an FBI official when asked about the program, was
“a sticky wicket, it’s the Antomey General’s ides, Ler
him talk abour it."

IV, Intelligence-Gathering
in the United States

Since September 11, the government has expanded it
authority to collect intelligence within the Unired
States. The Arrorney General has changed the guide-
lines for FBI domestic security und foreign counterter-
rorism investigations. Congress has amended the
Foreign Intelligence Surveillance Act (FISA) to make i
easier to conduct secret wiretaps and searches in crimi-
nal cases, The Justice Department has imposed new
secrecy measures on detentions and immigration pro-
ceedings involving suspected tetrorisre. And Congress
has increased the length of time suspects may be
detained while under investgation.

FBI Guidelines

In May 2002 the Attorney General issuesd a new version
of the guidefines that rgulate FBI investigations of
domestic terrorism and other general cimes.™ Though
much-discussed, in fact these guidelines have nothing to
do with investigations of al Qaeda, which are conducted
under classified guidelines for "Foreign
Counterinrelligence Investugations. ™ Officials say that
the classified guidelines have also been changed, lasgely

in ways similar to the domestic guidelines; so the two
sets of guidelines will be discussed rogether.™ Indeed,
they wark together in the sense thar the domestic
guidelines govem investigations of suspected terrorist-
related activity that is not—or not yet shown to be—
connected to a foreign group.

The new Artorney General's guidelines make at least
three significant changes in the FBI's authonty to
investigate suspected terronst crimes, They permit the
FBI to attend public events and gather publicly-avail-
able information without any threshold of suspicion of
illeygal wetivity. They allow terronsm investigations to be
authorized by field offices rather than headquarters.
And they authonize the FBI o operate and parmcipate
in computer systems drawing on 3 wide range of gov-
ernment and private sousces “for the purpose of identi-
fying and locating terrorists.™

Arsrending public cvents and gathering publiciy-
available infermation, Previously the FBI was permiteed
to do this only in a limited manner except as part of an
authonzed investigation. The new authority to attend
events (c.g. at mosques) is imited to counterrerrorism
purposes, and no information may be retained unless ir
relates to terrorist or criminal activity” The FBI has
been correctly criticized for its sometimes—poar under-
standing of the culrural and histanic context in which
fundamentalist [slamic terrorism takes place; surely pary
of remedying this is allowing the Bureau o mad and
listen 1o what lslamists say:

On the ather hand, there is porential for abuse here:
ambiguous statements at the mosque may lead to fur-
ther investigation and infiltration that chills or disruprs
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First Amendment religious activity but dees ot find
evidence of crime. Because of its history, the FBI i
extremely sensitive to these problems and—with the
notable exception of its investigation of the Commitree
in Solidarity with the People of El Salvador (CISPES)
in the 1980s—has largely avoided them since the mid-
19705, Abso because of that history, the FBI tends o
react to any scandal sbout its conduct by becoming
defensive, and indeed timid™ and over-reaching by the
Bureau in ways that harm civil liberties indirectly bur
ulso profoundly damage the FBI' effecriveness, With
changes in the Guidelines and the USA Patriot Act,
says one official, the Bureau now has the tools it needs.
“1 don't think anyone wants it to go any further,” he
says, “because then what are we protecting? We're not
protecting the way of life we've been given o defend.™
Authorizing counterterrorism imueitigations.
Investigations can now be authorized by the Special
Agent in Charge (SAC) of an FBI field office rather
than an official 2r headquarters. In effecr this means the
SAC rather than someone at headquarters will make
the judgment that “facts and circumstances reasonably
ndicat{e] the existence of [a terrorist] enterprse.” Such
judgments can involve considerable subjectivity and

discretion,

Given the inherently political—and now religious—
nature of terrorist actvity end the Bureau's expanded
authority to investigate, oversight of this judgment is
especially important, *1 worry about individual SACs
deciding on meeting the guidelines,” says a former
senior Burean official who otherwise agrees with the
new rules.”

According to the Attorney General, the ¢ was
made so that field agents could counter terrorist threats
"swiftly and vigorously without waiting for headquarters
to act.” Fine; perhaps ficld offices should have this
suthority when they determune that cireumstances
requine immediate action.

Bur the change seemed to paper over 8 more serious
difficulty ar the FBIL. A fact sheet that sccompanies the
Artorney General's statement says thar until these revi-
sions were made, “field agents lost significant investiga-
tive opportunities as they waited for headquarters to
consider their requests over a period of weelks, or even
manths.” 1f true, the real problem was headguartery’
failure to act in a timely way, and this should have been
dealt with by some means other than dumping the mar-
ter in the field offices’ lap. The change has removed an
important layer of judgment and oversight concemning
the sensitive question of whom the FBI investigures.”

As already noted, the classified Foreign
Counterintelligence (FCI) guidelines have been
changed in much the same way as the domestic securiry
guidelines, including grang field offices aurhority to ini-
tiate and renew counterterrorism investigations, The
FCI guidelines govern investigations of al Qaeda and
ather suspected foreign terrorists, so it may be useful ro
review the lessons of CISPES—un FCI case that went
wrong.” "The CISPES case was a serious failure in FBI
munagement,” the Senate intelligence committee's
feport says,

resulting in the investigation of domestic political
activities that should not have come under govern-
mental scrutiny,”
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And:

The Camnurtee believes thut an investngation
having First Amendment implications comparable
to the CISPES case should have the Directors
personal review.”

The FBI has timited resources with which ro meer
its extensive law enforcement and intelligence
responsibilities. The efficient use of these resources
depends on skilled professional investigators and
supervisars, bath ut FBI Headeguarters and in the 59
field offices around rhe counrry. If the supervision is
madequate, the FBI can dissipate is energies an
unnecessary investigative activities that do not con-
tribute to the accomplishment of sound counterer-
rarism objectives.”

Based on the FBI's own prior Inspection Division
report on the matter, then-FBI Director William
Sessions found that the review and approval process for
the CISPES investigation were insufficient and were
carried out af foa lows a level, gioen the sensitiviry of this
rype of investigation. .. all international terrorism investi-
gations will now have to be approved at o higher level.™

“Probably the most critical area requiring attention,”
he said,

was how to conduct investigations of groups where
legptimate Furst Amendment activities were being
undertaken by the rank-and-file members. I found
that, in the CISPES invesnigations, guidance on
dealing with activitics pratected by the First
Amendment was given to the field offices in many
instances, In spite of this, Headquarters received
reports on such activities that failed o specify why
the reports were necessary.”

" CISTES Hepuorr p 13,

Thus the lax review did not ensure that
Headquarters' policy and the field offices’ actons
matched, “The decision to broaden the investigation
unnecessarily,” Sessions said,

wats made ar 2 comparatively low level, and, pur
simply, the supervisory personnel at FBI
Headquarters who should have reviewed and ana-
lyzed this decision and appeeciated its significance
failed 1o do so.™

An n resulr, Sessions concluded, the investigation was
continnally expanded even though *[n o substantial link
between CISPES and international terrariem activities
was ever established,™

What went wrong in CISPES is that an unrehiable
mnformant and 3 corrupr case agent informa-
tion sbout the pressing issue of the day;™ and FBI
headuarters exerred too-little supervision to stop the
cuse from mushrooming into a nation-wide investiga-
rion of mimimal value snd conswderable intrumveness.

The lessons of CISPES are no less relevant now thar
foreign counterterrorism hus become the FBI's highest
priority. After Seprember 11, even more than in the
CISPES case, terrorism investigrations will require judg-
ments based on ambiguous information; will invalve
Firat Amendment political and religrous activities; and
will rake uccount of ethnicity and nationality. The
Aromey General has given the FBI increased authority
to investigate. And he has urged the Bureay in the
strongest terms to use it and not to shrink from employ-
ing intrusive inethods.™ All these are reasons to improve
rather than decrease Headquarters supervision of FBI

“Dasta-mining” of all-source informatian rpremi to iden-
rify zereorives. The new FBI guidelines authonze the FBI
1o operate and parncipate in computerized systems “for
the purpose of identifying and locating terrorists,” Such
systems
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may draw on and retain pertinent mformation from
any source permirted by law, including information
derived from past or ongoing investigative uctivi-
ties....foreign intelligence information and lookout
fiat information; publicly available information,
whether obtained directly or through services, . thar
compile or analyze such information; and informa-
tion voluntarily provided by private entiries.

The FBI's primary system for doing this is the intera-
gency Foreign Terrorist Tracking Task Force, established
in October 2001 in response to g Presidential
Directive.” According to the National Strategy for
Hemeland Security, by "[u]tilizing law enforcement and
intelligence information as well as public source dara,”
the FT'T'TF

employs risk modeling algorithms, link analysis, his-
toric review of past patterns of behavior, and other
factors to distinguish persons who may pose a risk
of terronism from those who do not.™

In other words, the hope is thar “dita-mining” will
do whir neither the immigration nor the intelligence
system can do very well—identify terrorists who are
not otherwise on the scope. It is & promising ides, and
data-mining is already being used by the FTTTF in
common-sense ways—ifor example, to screen foreigners
who apply 10 come to the United States to take flying
lessons."’ During hearings of the Joint Inquiry, however,
data-mining was repearedly spoken of in more ambi-
tious terms: as a way of discovering suspects among

general populations, both in the United States and
abroad. The notion, explained former National Secunity
Advisor Brent Scowcroft,
is that every time the terrorists speak, every time
they mave, every time they spend maney, every time
they get money, there are some traces of those achiv-
ities. Now, it's hard 1o find them but theoretically
you can.
There are several problems though, because there
are similar actiities of millions of other people
doing things the same way. How do you distinguish
berween them?. ... And in addition, you're dealing
with volumes that are hocrendous. | think we need
to look ar rechnology here, for 2 solution 1 each
one of thosz. And one | didn't mention, of course, is
how you look through all of these withour violaring
the privacy of all those innocent individuals doing
it. 1 think you can do some things with machines
and rechnology before they get to human beings
that help preserve the privacy thing and still let us
get more of 4 handle than we're able to do now™
Scowcroft was in effect describing a research project
known as “Total Informarion Awareness™ then under
way at the Defense Advanced Research Projects Agency
(DARPA). The DARPA project will itself use fabricated
mformation to rest computers’ ability to find meaningful
lines in “immense volumes” of duta and to distinguish
benign uctivities from those underraken in prepararion
for terrorism." If it works, the idea would be eventually
to range over immense volumes of data about real peo-
ple, and the program has become controversial ®
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In fact, DARPA is something of a red heming, As we
saw, data-mining of public and privare-sector informa-
tion is already being done by the Foreign Terroris
Tracking Task Force, Technical support for the FTTTF
i provided by the Defense Department's Joint
Counterintelligence Assessment Group. The mission of
the latter orgamzation, scearding to Deputy Secretary
of Defense Paul Wolfowitz, is "ro better identify and
track rerronists" in collsboranon with the FBL"

Meanwhile, the Defense Intelligence Agency has
expanded its Joint Intelligence Task Force for
Combating Teerorism (JITF-CT). Set up sfter the
bombing of the USS Cale, the JITF-CT" mission, says
DIA chief Lowell Jacoby, is to be a national-level repos-
itory of “the entire range of terroviam related informa-
tion, regardless of source,” and to use state-of-the-art
“analytical discovery” tools (that is, data-mining) to

discern and understand obscure linksges between
individuals, activities, and methods in the pre-attack
phase of & terrorist operation, even if it stretches
over years and several continents."

An official of DARPA explained this sort of data-
mining in 4 ralk in Augusr 2002. He sad there are three
ways to proceed. The first would be to compare large
databases of “mansactions” (¢.g., travel, purchases, visa
overstays, ete.) looking for unusual links or co-oecur-
rences. But while this can find groups of people who
appedr to be linked, “it tells us nothing about whether
their acrivities are leginmarte or suspicious™—which of
course 15 the problem posed by the September 11
hijackers.

The second method would be to *monitor data
streams™ looking for indicators of illicit acrivity (for
cxample, sumeone applies for visas under more than one
name). The problem is thar this alerts the computer
only 10 indicators it already knows about, Adding new
indicators in response to new hehavior or new knowl-
edge may be effective for changes in high-valume activ-
ities like eredit card fraud, but i is less useful for rare or
one-time events like terrorism.

The third method would be m start with known or
suspected terronst groups or individuals und develop un
expanding durabase about their relanonships, associates,
and acrivities in hopes of finding “previously unknown
but significant connecrions, representing, for example, a
new group, threat or capability.” This, the official says, is
the approach most likely to be fraitful.”

Certainly, the civil liberties implications of starting
with known or suspected terrorists are less serious rhan
the other two approaches, bur they could still be signifi-
cant, Data-mining by nature produces a lot of false pos-
itives. These links must then be analyzed by real people,
and those that are still of interest must be investigated.
The question therefore anses whether identification in
this way will open individuals to further investigation by
the FBL In principle there is no problem if these inves-
tigations require the same criminal standard currently in
use. But a judgmenr that facts and dreumstances “rea-
sonably indicate” the existence of a termorist enterprise
involves considerable discretion; and perhaps difirens
wres of facts and aroumutances will come to meet this
standard in an ers of massive link-analysis.

‘This s not to say that these links are not worth pur-
suing. For example, repeared coincidences of travel to
the tame location at the same tima 35 2 known terrorise,
together with other “co-vccurrences,” may be worth s
closer look; but they are different from facts and cir-
cumstances of the sort *"Omar says Khalid of al Qaeda is
meeting his friends in Singapore.™

FISA

A change in the Foreign Intelligence Surveillance Aer
(FISA) made by Congress after September 11 appears
to undercut the constitutional protections built into the
Act without increasing the government's ability to gath-
et information on international terrorists,

In 1967, the Supreme Court ruled that criminal wire-
taps require 4 warrant bused on probable cause just as
physical searches do under the Fourth Amendment. The
Conrr eft open the question of whether such a warrant
is required for national securiry wirctaps.” In 1972, the
Courr ruled that a domestic group could not be tapped
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without a criminal warrant unless the executive branch
could show 3 connection with & foreign power; again
the Court did not address the scope of the Presidents
suthonty with respect to foreign powers and their
agents.™

The 1978 Foreign Intelligence Surveillance Act set-
tled the question as follows: intelligence wiretaps of
nen-L1L5. persons in the United Staves require 2 warrant
based on probable cause to believe the target is an agent
of a fareign power or terranst group (as opposed to
probable cause to believe a crime has been or will be
committed); for LLS. persons the government must also
believe the persan is engaged in criminal activity™ In
1994 the Act was amended to include physical scarches
in foreign intelligence investigations.™

Congress knew that FISA surveillances would some-
times produce evidence of criminal activity, und the Act
contains procedures for sharing such information with
law enforcement. To ensure that FISA was not used asa
back door in criminal cases where there was not enough
information to obtain a Title I warrant,” FISA
required a certification by the exegutive branch that "the
purpose of the surveillance is to obtain foreign intelli-
gence information." During the 1980« the Justice
Department developed screeming procedures 1o allow
information to be pissed to ciminal investigators with-
out nisking a court finding that the FISA surveillance
was illegal because foreign intelligence collection was
not its “primary purpose.” These procedures grew
increasingly cumbersome in the 1990s, which led
considerable confusion at the FBI and eventually a
breakdown of communications between the Bureau and
the FISA court.”

After Sqmml::r 11, Congress mpundgd to com-
plaints about this “wall” by casing restrictions on the
sharing of grand jury and criminal information with

intelligence agencies. It also umended FISA. Rather
than “the purpose,” foreign intelligence must now
merely be “x significant purpose™ of the surveillance. ™
In March 2002 the Justice Department asked the
Foreign Intelligence Surveillance Court to approve new
procedures for FISA surveillinces. The court abjecred to
the revised rules, largely because they anthonze prosecu-
o to give “advice” to intelligence officials as to “the
initiation, eperation, continuation, or expansion of FISA
searches and surveillances.""™ The court concluded thar
this would result in criminal prosecutors “directing
FISA surveillances from start to finish.” They will,
said the court,
tell the FBI when o use FISA (perhaps when they
lack probable cause for a Title 111 dlectronic surveil-
lance), whar rechniques to use, whar information to
look for, what information to keep us evidence and
when use of FISA can cease because there is
enough evidence to arrest or prosecute

— and all this without the right to notice or discovery
that attend a normal criminul case.™ The court found
that this did not meet the law's notion of "minimization
procedures.” It re-wrote the Justice Department’s pro-
posal 1o allow prosecutors to consult and coordinate
with intelligence officials where there are overlapping
inrelligence and criminal investigations but not to direct
or control the use of FISA techniques for purposes of
eriminal prosecution.™

In November 2002, the Foreign Intelligence
Surveillance Court of Review reversed, approving the
Justice Department’s new procedures, The Review
Courr reasoned that the distinction berween collection
for foreign intelligence purposes and collection for pros-
ecution per se was false on two grounds. First, FISA'
cniminal standard for surveillance of LLS. persons means

* krterim Heywr of Eleanne FET, Ove. 8, 2002, pp 2122 Fueelyn Intelligence Survoillanes Ae of 1978 (FISA) Setion 101h) and {c). Backgrmund = FISA md ity
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* Titke (11 of the Omnsitsia Crime Comml wnd Sefs Strests At of 7958, 18 (S C 2510-2522 germiits law enfimcement officers 1o seck o judiciul warrant, based on
protubls cause, alliwing the interception of cesmumunsata in abin ovadonos of sy of 8 ey e of armes

* FISA Secxion T04{a)T
* Seaternemt of Elessen Hill Occ. 8, 2000, pp. 22-04

= USA PATRIOT Acy, P 107-56, 115 Swi272. Seetion 218 amends the Spurpose™ lungiage of FISA
= D ve AR Maiters Subuvitivd s the Fereign Intoligenos Surveilfance Coaord, T8 F. Supp. 2 611, 623 (115, Foveign Intelligenee Surveillinee Coart, May 17, 2003)

™ ID, pp. 622-24
= I, o 624-25.




that the activities to be surveilled invelve a violation of
criminal statutes. Second, the sct defines “foreign intel-
ligence informanon” as information thar relates or is
necessary to the ability of the United States to protect
aguinst intermationil termorism or hostile intelligence
activities. The Review Court cited report language stat-
ing that prosecution wus one way of protecting, and it
found nothing in the act barring the deliberate collec-
tion for prosecution of what the Review Courr called
“foreign nrelligence crimes.” The sct's special provisions
for disseminating “evidence of u erime” i interpreted s
apphying to evidence of unrelated “ordinary” crimes
acquired during o surveillance.™

That being said, the Review Court found that "the
Patrior Act altered and 1o some degree muddied the
landscape.”™™ By requining that foreign intelligence
collection be “a significant” purpose, the Patrior Act
contemplates that the pamary purpose can be the
collection of information that is not forcign intelligence.
Since in the Review Court's opinion *foreign intelli-
gence information” includes evidence for prosecution of
crimes mvolved i terronst or hostile intelligence activi-
tics, the Patnot Act appears to permit the use of FISA
to collect evidence for prosecution of ordinary crimes so
long as there is also a colorable inrelligence purpose.
“Nevertheless,” the Review Court says, it is our task to
do our best to read the statute,” and in a series of some-
what tortured hypotheticals feels for the Limits of this
new authority. Bur all it munages ro say for sure is that
FISA cannot be used ro investigate “whaolly unrelated”
ordinary crimes.™

Well, legislate in haste. The Review Court interprets
FISA in a way thar gives the government everything it
needs, then insightfully lapses into confusion sbout
what else the Parriot Act means. At some point

Congress might want 1o unmuddy the laindscape. A
possible revision consistent with the Review Court’s
opinion may be to return to the original “purpose”
language of FISA snd amend the definition of "foreign
intelligence information” 1o include evidence for prose-
cution of specified forsign intelligence crimes.

It's warth noting that intelligence officials have had
few complaints abour the original version of FISA.™
“There’s no need to change thar., It's line,” says former
National Security Agency (NSA) Director William
Odom. *Tt's 2 matter of how you use it. The FBI was
reprimanded by the FISA court, and they should have
been, "™

Mareover an the last day of hearings belore the Joint

Inquiry, NSA's current Diirector Michael Hayden, said:
1 will speak only of NSA but 1 think it fair to say
that—historically—we have been ahle o be more
agile in sharing information with some customers
(like the Department of Defense) than we have
with others (like the Department of Justice). This is
not something that we created or chose. For very
legitimare reasons, Congress and the courts have
erected some barriers thar make the shanng with
law enforcement more careful, more regulared.

As a practical matter, we have chosen ar a peopie 1o
mike it harder to conduct electronic searches for a
law enforcement purpose than for & foreign intelli-
gence purpose. This is so because law enforcement
electronic searches implicare not only 4th
Amendment privacy interests, but also Sth
Amendment hiberty interests. After all, the purpose
of traditional law enforcement activity is to put
criminals behind bars. ™

™ [ o Sestirad Ciese Mo 92-0011 310 FI3d 717 (LS. Forglgn Intelligence Surveillance Coure of Review Now. 18, 2002), pjr 732-25. 731, 742. 745. The doesrine that
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“Secret” Detentions and Closed

Immigration Hearings

The government has refused to disclose a list of the
maore than 1,200 people it arrested after Seprember 11. It
has also closed immigration proceedings in what it calls
“special interest” cases and has not listed on court dock-
ets the names of people subject to those proceedings.
Whether these actions constitute 3 practice or policy of
secret detention is so confusing a question thar we will
address it brefly before going on. Secret detentions did
occur us 4 matter of policy in the first days or wecks
after September 11. According to a recent report by the
Justice Department’s Office of the Inupector General,
detuinees charged with immigration offenses and classi-
fied by the FBI us of “high interest™ were initially barred
even from contacting an artorney. The duration of this
official ban was at least three days and perhaps as much
as two weeks,'' Most Septemnber 11 detainces were car-
egorized us of lower intercse and were not subject to
such a ban,"™

But even after the initial rwo-week period many
detainees faced significant problems in maintaining
contact with furnily, lawyers, and others outside. Legal
aid groups, consular officials and the attarneys of those
arrested had difficulty locating detsiness, many of
whom were held under hassh conditions. Part of the

pmoblem was that many detainees charged with immi-
gration violations were sometimes moved to NS facili-
ties, across the country, without notice t their families
or lawyers. The extent and significance of these prac-
nices during the months after Seprember 11 are dis-
cussed further in Chaprer Two of this report.

Afrer the initial few weeks, three classes of detainees
were at issue, and the question of recret detentions i
somewhat different for each. 129 of those arrested were
chirged with federal erimes. 751 were held on immigra-
tion violations. And glightly fewer than 50 were held as
material witnesses,'"

It is true thar the government has never released a list
of the names of those detained in connection with
Seprember 11. But the term “secret detention” has far
more IEnous connorations: imprisonment withour
niotice, without the ability to communicate, without
counsel and without due processus happened ininally
with some detainees, After the first two weeks, was the
fuct of detainees’ imprisonment secret?

For those charged with federal crimes: their detennon,
us un individual matter, was 1 matter of public record.

For those charged with immigration violations and
classified as “special interest” cases:™ in at least 611 of
these cases, the court barred access to records of the
person'’s detention, closed their deportation hearings,
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and the cases were not listed on the immigration dock-
et Thus the detentions were secret from the outside
looking in. But they were nor secret from the mside
looking our. Thar 15, detainees had the nght ro contact
their families, obrain counsel, present evidence in sup-
port of their claims and publicly wdentify themselves to
the press, though the conditions of their detention often
made it very difficult 1o do so.

Despite these difficult conditions, however, more
than 75 percent of the 611 detainces who had closed
hearings were represented by s lawyer.,"™ Note that the
appendix to this report contains detailed profiles of
more than 400 derainees '™

For those held as matenial wirnesses: information on
thess detentions was secret under grand jury rules, but
according to the government witnesses were [ree to
identify themselves publicly. (But see Chapter Two: in
practice some material witnesses had great difficulty
contacting their attorneys and families lor weeks ar a
time.) They had u righr to legal representation, were
provided with a court-appointed lawyer if they could
not afford one and had a right to a prompt bond hear-
ing and to status hearings. The government says all
material witnesses in the September 11 investigation
were represented by counsel.”

“Secret detentions,™ argues & Justice Department
official, “is 2 misnomer.”

There were no group lists, but everyone had the
right to counsel and to communicate with family.
Any one of them could go 1o the press and say he's
being detained. Just becanse a mass list isn't provid-
ed doesn't mean rhere are secrer detentions or a Star
Chamber.”*

In any case, the issues to be examined in this chapter
are the government’s refusal to disclose a list of
detainees and the closing of immigration hearings.

“Secret” detentions. The government’s reluctance to
release such a list was the subject of a Freedom of
Information Act (FOIA) suit brought in the District of
Columbia by rwenty-three public interest groups." In
Augrust 2002, L5, District Court Judge Gladys Kessler
vrdered release of the names. The order is on appeal ™

The government made threc arguments in the case.
Disclosure may “elimimate valuable sources” because
terrorist groups may refuse to deal with detainees ufter
they are released. It would “reveal the direction and
progress of the investigations” and thus help rerronsts
develop ways o avoid detection. And it could allow
terrorist organizations to create “false or misleading
evidence."™

Despite |udge Kessler's professed bewilderment, it 1s
plain enough what the government is talking about.
The first and third arguments have to do with recruiting
informants who can gather intelligence on terrorist
groups. If someone is known to have been detained
during the September 11 investigation—and though
released shows an unaccustomed enthusiasm for lslamist
vialerice—chances are they will either be rebuffed by al
Qaeda or given false information in hopes that it will be
reported back to 1S, authorities.

The government'’s arguments about recruiting sousces
are not empty. According to 4 law enforcement official
who did not want to be further identified, the govern-
ment has been successful in recruiting informants

among the detainees. A former intelligence official said
he had been told this as well.

The povernment's second reason—that disclosure
would reveal the direction of the investigation—is not
persuasive if it is assumed (as the judge did in this case)
that the people whose identities are to be disclosed are
members of al Queda. The group does not need a list to
know which of its members have been arrested. But the

government does not say the detainees at issue are
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members of al Qaeda," and the analysis changes if it not
assumed that they are. Assume instead they are people
the government believes have some connection to or access
o members of al Qaeda—or indeed are merely people
the government derained in the course of its investiga-
rion of al Queda. By examining whar kind of people
were rrested it is not implausible to think that al Qaeds
might learn something about how to avoid detection.™
We often hear of al Quedas patience in studying the
security system against which it muse operare. “We
know that in the East African Embassy bombings,”
says Mary Jo Whire, the former U.5. Artorney who
prosecuted the cuses,
[lists of | the unindicted co-conspirators from the
proceedings. . .got extreme scrutiny, We know that
this list was presented to bin Laden. One has to be
aware of what is happening, and has 1o pay atten-
tion to what terrorists figure out that we don't know
from discovery and conventional eivil procedure.™
In the FOIA case for names of detainees, the Justice
Department asserts that terrorist organizations have
been “monitoring the government's investigation” but
“have had no way of collecting en masse a list of the
names of mdividuals who have been deemed by the LS.
Government to be potentially useful ™

This is a plausible paint, What's implausible is the
government's expectation that it can keep secret for very
long a series of detentions that it insists are not them-
selves secrer.™

Clased immigrasion bearings. The anulysis 1 somewhat
different for closed immigration hearings in what the
Artorney General has designated as “special interest”

CANCE.

= MPEinnerview with Mary Jo White, Sepresber 2000

The government's two reasons for closing these
hearings arc the same 25 in the case of "secrer” deten-
tions: veiling the investigation and protecting possible
informants.'"™

The argument that disclosure would reveal the direc-
tion of counterterrorism investigations is not pensuasive
here. In the detentions case the “univesse” is limited to
those detuinees arrested in post-September 11 terrorism
investigations. In the case of immigration hearings the
“universe” is the totality of immigrartion violators,
Nothing distinguishes u subset of these as terrorism-
related except for the government's own “speciul inter-
est" designation; and this distinction can be avoided by
simply opening the hearings. As with the detainees case
it might still be possible to compile a list of terrorism-
but this is the sorr of thing the government thinks al
Queda cannot easily do on its own. ™

The more serious argument has to do with recruiting
informants. The government does obmin and use depor-
tation orders us a means of persuading immigrants to
become informants in rerrorism cases, according to the
law enforcement official who declined to be further
identified.” “The use of INS in thar way is a routine
thing in organized-crime enforcement,” recalls former
deputy Attorncy General Philip Heymann,™

Vincent Cannistraro, the former counterterrotism
afficial, says he knows of one recent case in which the
government obtained 3 deportation order agninst some-
one and then offered to ler him stay in the country if he
would cooperate on rerrorist marters. “He said ‘sorew
you' and they deported hum, ™™

" Memeorundhin in Sepport of Defendan's Mithon Toe Stay Penuding Appesl, p. 5 Note thar the Justice Departmane agreed o proces the FOIA mquusr on s
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The value of such leverage and the extent of its use
more generally was described by Joinr Inquiry seaff
director Elcanor Hill. "We were rold,” she says,

the most highly lauded member of the JTTT [ Joint
Terrorist Task Force] is often the INS. INS mem-

bership in the [TTF repeatedly has allowed the FBI

personnel in the New York, Boston, and Phoenix
ficld offices to use viclations of the immigration
laws to disrupt and obtain information from indi-
viduals the FBI suspects of being terrorists or of
having terrorist connections. The INS-FBI collabo-
ration has been instrumental in getting relevant
information from those mdividuals. '™

If « government informer begins to form relanonships
with members of a terrorist group there is some chance
that the group will try to find out about the person's
background. One thing they might do is check the
dockets of immigration hearings. For example, was their
new friend recently the subject of a deportation order
that the government did not enforce? The argument for
keeping such information secrer s stronger here than in
the case of detainees because the name, and not just a
cumulative list of names, really can be hidden. Here the
secret withstands mvestigation; with “secret” detainees it
does not.

In August 2002 the Sixth Circuit court of appeals
found that blanket closings of immigration heanngs
violate the Constitution but that arguments for a closed
hearing in individual cases may be presented before an
mmmigration judge."" According to & former Justice
Department official, the government is reluctant o
accept this limitation because the FBI doesn't know
until the end of the process whether someane will
cooperate with the government o avoid deportation,™
Presumably the government could confine its attentions
to those immigrants who are most likely to agree or
whao, if they do, have useful ahilities or connections.

Length of Initial Detention

The August 2001 arrest of Zacharias Moussaoui could
have unraveled the September 11 plot. The case raises
the question of whether there are circumstances in
which detention without charges beyond 48 hours is
necessary for effective counterterrorism.

Moussaoui is a French cirizen who began classes ar
Pan Am Fhght School on August 13, 2001. He paid
cash and, although he had little experience and appar-
ently no pilot’s license, wanted to leamn to take off and
land a 747. He wanted to use the school’s equipment o
simulate a flight from Heathrow to Kennedy airport.
His behavior and demeanor so alarmed his instructor
thar within wo days the instructor called the FBI "Deo
you realize,” the instructor asked an FBI agent, explain-
ing his concern, "that a 747, loaded with fuel, can be a
bomb?" The FBI opened an international rerrorism
investigation of Moussaoui and queried its artaché in
Paris about him, The next day, the INS detained
Moussaoui and his roommate."™

Much has been made of the FBI Minneapolis field
affice’s unsuccessful attempt to get a FISA warrant to
scarch Moussaoui'’s computer. In fact, when the search
was (nally made the computer contained nothing abour
the plot."™ The key piece of evidence was something
quite different.

In Moussaoui’s possession when he was arrested were
letters from Yazid Sufaat identifving Moussaoui asa
representative of Sufaat’s company and stating that
Moussaoui would receive §2500 per month.™ In
January 2001, the CIA had photographed two al Queda
members, Khalid al-Mihdhar and Nawaf al-Hazmi, at a
meeting of al Qaeda members held in Mr. Sufsar’s
apartment in Malaysia. These were the two hijackers
whom the CIA should have watchlisted and who were
in the United States at the time of Moussaow's arrest.™
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On August 23, 2002, the ClA realized that the two
men were serious al Qaeda operanives and thar they
were here. The agency sent un urgent cable 1o the FBI
and other agencies asking that they be located.
Unfortunately the FBI did not mear the marter
urgently'™ Yet Moussaoui had been arrested the previ-
ous weck, and on August 22 French intelligence wld the
FBI that Moussaoui was linked with Islamist Chechen
groups.™ The letrers from Yazid Sufaar linked
Moussaoui both 1o al Qaeda and w al-Mihdhar and al-
Hazmi. The CIA already viewed Moussaoui {one CIA
analyst put it) as-a “suspect airline suicide attacker.” '
If the significance of the Yazid Sufuar letters had been
understood it is likely that the search for al-Mihdhar
and al-Hazmi would at last have been taken seriously.
And if they had been found it would have led in turn 1o
one of the Seprember 11 pilots—Ham Hanjour, who
had been al-Hazmi’s roommate—and perhaps to the
whole plot. Tt is important to note that none of this
mformation was buried in intelligence files. By that
third week of August 2001 ir was all up on the table.

- It is not clear whether the FBI saw the letrer among
Moussaoui’s belongings before Seprember 11,
Apparently agents did find 2 knife among his things
and went through his notebook. (Moussaoui’s visa had
expired in May and he had agreed 1o let authorities
move all his belongings to the INS office. But he
refused their request for a search, especially of his
laprop computer.) An INS supervisor told the FBI thar
typically the INS would not hold 1 visa violator like
Moussaour more than 24 hours before deporring him;
but under the circumstances agreed to hald him for
seven to ten days.

The point is that even if the letter was noticed by the
FBI at the time—or indeed if Moussaoni had consented
to a search—it would have taken more than 48 hours to
understand and act on this cructal piece of intelligence.

V. Intelligence Analysis and
Interagency Coordination

In apalyzing the immigration system, we aceepted the
point that this system is not able or intended 1o identify
tesrarists of the September 11 type. Rather, it sets up
gateways and tracking systems that come into play when
the intelligence system provides the identity of o suspect.

If that is true, then the intelligence system must also
work well. Otherwise changes in the immigration sys-
tem and increased community menitonng diminish the
openness of LS, society w littie purpose.

Again and again in public and congressional discus-
sion of what went wrong in September 11 we read thar
information was not shared among LULS. intelligence
agencies and that important evidence was not properly
assessed, That is all true, bur it s also casy to be 100 glib
about this. Another truth is that in retrospect there is
evidence of almost everything. As former FBI Director
Louis Freeh told the Joint Inquiry,

the predictive value of these diverss facts at the time
that they were being received must be evaluated.
Analyzing intelligence informarion can be like
trying to tike @ sip of water coming out of a fire
hydrant. The several bits of information clearly
connected and predictive after the fact need to be
viewed in real time. The reality 1s that these
uncuestionably important bits have been plucked
from a wea of thousands and thousands of such hits
at the fime.'™

And while countertervorism is one of the tationy top
priorities now, we should keep in mind that, as Joint
Incuiry staff director Eleanor Hill put ir,

to much of the Intelligence Communiry, cverything
wits i priovity—the Unired Stares wanred to know
everything ubour everything all the time.™
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Indeed, some of the warnings most widely cited—eg.
the “Phoenix EC” requesting a nationwide survey of
Middle- Eastern students at flight schools—though
insightful, failed 1o get attennon in Washington for
understandable reasons.'™ And if acred on, they would
have had little effect on the September 11 plot.

But two cases—that of Moussaoui and of al- Mihdhar
and al-Hazmi—did canse Washingron 1o react. The
system lir up: and irs failure 1o stop the plot, or at least
come closer, shows in concrete terms why effective
counterterronsm requires tghter immigration controls,
betrer intelligence analysis, and greater integration
between these two things.

To put the story together

Khalid al-Midhhar and Nawaf al-Hazmi came to the
CIAS arrention during the FBI's invesugation of the
1998 Nairobi bombing. The agency tracked the two
men to a January 2000 meeting of al Queda operatives
in Malaysia. The meeting was photographed but not
bugged. In March 2000, the CIA learned that a few
days after the meeting al-Hazmi had flown 1o Los
Angeles,

The FBI's investigation of the October 2000 bombing
af the USS Cole developed information showing that
one of the main planners of the attack wis 2 man
named Khallad bin-Atash. The FBI wold the CIA that
uther participants in the Cale bombing had delivered
money to bin-Atash ar the ume of the January 2000 al
Qaeda meeting in Maluysia, This prompred CIA ana-
Tysts to tuke a closer look ar the meeting, in the course
of which they leamned that bin-Arash had amended.
This made the CIA more interested in al-Mihdhar and
al-Hazmi.

It is not clear why the case then lapsed. Bur in July
2001 u CIA officer assigned ro the FBI again came
across the information that bin-Amsh had been at the
Malaysia meeting and immediately sent an e-mail to the
CIA's Counterterrorism Center. "Thix is u major league

killer, who orchestruted the Cole artack and possibly the
Africa bombings.” A review of all the CIA’ relevant
files was begun. By August 22, analysts had put together
the facts that al-Hazmi and al-Mihdhar had mer with
bin-Atash in Malaysia and rhat they were both now in
the United States. The next day an urgent cable was
sent to the State Department, FBI, INS and other
agencies recommending that the men be watchlisted
The State Department began the process of revoking
their visas, and the FBI began looking for the men.'

Although the FBI asked both the State Department
and the INS for information, it did not seek their help
in finding the two men, and did not convey any urgency
about its own attempts to do so. According to Eleanor
Hill,

INS indicates that, if it had been asked...on an

urgent, emergency basis, it would have been uble
to run those names though its extensive database
system and might have been able to locate them.
Absent a sense of the highest prionity, however. .

The State Department, Hill wrires,

ulso has tald the Joint Inquiry Staff that it has exten-
sive means of locating individuals who are involved
in visa frand or visz violations and also contends that
it might have been able 1o locate the two suspected
terronsts if it had been asked to do so.'

The FAA o complained that it had not been asked
to help locate the men—and oddly enough in this case
the suggestion sounds promising. "An FAA representa
tive,” LHIl writes,

testified that he believes thar, had the FAA been
given the names of the rwo individuals, they would
have “picked them up in the reservations system.™"

Note that both men bought tickets under their rrue
names. Hill also writes that, "Prior to September 11,
2001, . .wartchlists were not used 1o screen individuals
boarding domestic flights within the United Stares. ™"

" The suggestion by the Phoeniz affice was disnesed nor becuuss FI enulyses in Washingon dud mot know member of at Gands wene bearmime: to iy i the Unired
Srates bt bostuss they dicd ko, Thers vt n Jang History ol Uils, and FRE pnadpasy thought that, ie b the past, the grirpese s to traie piloes 1o Gy o Qaeds
prlarsns ity Adighantisren, The problem wan ore of analysis san indifferences the Bureas wis slow i seexaming its sssungptions in fght of 2 chinging imefigenee
presure: £ pourss thies ssthor of the Phoenie memo hadd @ good bbea. T it is noy clear thas the survey Y proposed would huve numed op encugh informatins e
change smiysty macerment wnless it was connuered, o it shanld bave been, to an apiprecistion that o Qlsds ws jrepsriag o= stacs on the LS s o i pas

planning to e plonsy g umbs

" Sranument of Lol Black, then-dimcior of the CIA Counermsroris Cluter, belowe the Joln Lnpuiry, Sepn. 26, 3002, . 5, literim Report of Eleanor Hill, Sept.
3, 2002, pp. 4-5, 7%, 11 Sturement of George Tonat befiwe thn Joint Tnguirs, June T8, 200, j &

" Lrererirn Report of Eleanoy Hill, Sepe. 3, 2002, p, 18 INS siibnising moondi on il fodgn visitors ot it Law Enfoscesnent Suppert Center in Burlingtos, Ve

Irwerio Regars of Elesnoe Hill, Oer 1, 2008, p, 7,
* litrim. Report of Elmnor Hill, Oce 17, 2000, p, 1
* Interirn Repott of Eleanie Hill, Sepe. 20, 2002, . 10,

2 I




Now domestic flight manifests are checked againsta
watchlist maintained by the Transportation Safety
Administration, ™

The same week the CIA watchlisted al-Mihdhar and
al-Huzmi, o CILA officer detailed to the FBI learned
about Moussaoui and queried CIA stations about him,
calling Moussaoui a "suspect airfine suicide attacker™
who might be “involved in g larger plot ™™ As argued
above, the letters in Moussaoui’s possession linked him
to al Queda and to the two hijackers the FBI was look-
ing for. The letters were either not noticed or not
undesstood. But if they had been, it might—if anything
could—have energized the FBI'S search and produced a
different result,

Bigger Problems at the FBI

The Joint Inquiry brought to Light a number of spe-
dfic problems that hamper the FBI's counterterrorism
efforts. Generally they fall in two categories: the case
approach, and 2 lack of abilicy and interest in analysis.

The case approach, The FBI has tended to see terroism
cases in isolation and failed to preserve or use data from
one case that may be useful in others.

In 1995, for example, the Philippine police discovered
a new plot by RamziYousef, who had fled the United
Statcs after organizing the 1993 World Trade Center
bambing. Interrogation of one Yousef s colleagucs
revealed & series of rerrorist plam: to blow up 12
American airliness over the Pacific, to crash a plane into
CIA headguarters, to kill the Pope and 1o bomb L1.5.
and lsraeli embassies in Manila. Only the plan o bomb
aitliners was prosecuted as the others were still in the
“discussion” stuge. “The FBI's criminal investigative file
reflects” this, Eleanor Hill writes. It contains

almost no references to the plan w crash a plane
into CIA headquarters.... [FBI agents| confirmed
this focus, stating that this case was about the plan
1o blow up 12 airliners and thar the other aspects of
the plot were not part of the criminal case and
therelore not considered relevant, '™
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Relevanr to what? Perhaps not to that prosecution.
Bur the fact that the mastermind of the Waorld Trade
Center bombing, two yeurs later, was making plans w
fly un airplane into 2 major government building may
have been relevant to someone attempting to anticipate
fumire events.

The problem is also reflected in the way targets of
investigation are charucterized. Particularly with the
growth of the “International Jihad® movement, individ-
uals may be assocuated with different groups in different
contexts, and identifying them too rigidly by orguniza-
tion mity miss important connections. For example,
writes Hill,

an individual affilisted with al Qaeda may associate
with Hamas members in the United Srates and be
labeled Hamas bused on these associations. If such
an individual ix being worked out of another [FBI|
unit, the traditional lack of information sharing
makes it unlikely the al Queda unit will learn abour
the investigation. This affects the unit's ability o
develop = comprehensive understanding of al Qaeda
presence and operations in the United States. There
may also be al Qaeda information directly relevam
to the investigation about which personnel working
Hamas are unaware, ™

This overly-discrete approach to investigations also
results in leads thar are shared between cases being sim-
ply dropped. When electronic messages are exchanged
wmong FBI offices, they often contain a "leads” section
suggesting some follow-up by the receiving office. FBI
officialy said it was possible that some leads fell through
the cracks. After a discussion of the Burcau's compurer
wystem, Hills stares:

The Joint Inquiry Staff has been informed that the
FBI recently determined thar there are 68,000 out-
standing and unassigned leads pssigned to the coun-
terterrorism division dating back to 1995, Since
many FBI persannel have not been using the elec-
tronic system for these purposes, it is difficult 1o
know how many of these leads have actually been
completed. The countenerrorism division’s manage-
ment i currently looking into this sitaation.™
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Carelessness in keeping track of information not
directly relevant to the cuse an agent is warking an is
not himited to leads. Department of Justice Inspector
General Glenn Fine noted that the FBI'S handling of
intelligence information is "particularly relevant” to the
Bureau's counterterrorism mission. A 1999 report by
his office examined the FBI's ability to identify, analyze
and disseminate information related to the Justice
Department’s investigation of alleged campaign finance
vinlations, The Automated Case Support system, Fine
explained, is the FBI's primary means of retneving
information on individuals and checking whether
they are the subject of ether investigations. The seport
found rthat

FBI agents often did not enter imporfant informa-
tion mnto the database and that agents often did not
conduct appropriate searches for information wsing
the database. The end result was that the FBI could
not be confident thar & search for information in the
ACS databases would, in fact, provide all pertment
information in the FBI's possession,

The report made recommendations but two years later
the problems had not been fixed."™

Lack of emphasss on analyss. “The biggest weakness on
the counterterronism side has always been analysis,” says
# former senior FBI official who worked in the area. In
the 1990s the Bureau made an effort to set up a separate
analytic unit. Because of Office of Management and
Budget (OMB) restrictions on new hiring, the FBI
made an efforr to promote from within, “Sa we tended
to use lower-level clerical staff and make them G5-9s,
10s and 115 and call them analysts,” says the former
official. “Wed send them off to school and teach them u
hrtle, but I'm not sure how well it worked.” That effort
says something about the priority and prestige the FBI
accorded analysis, the official says, but it’s not an casy
problem. “Where do you ger analysts? You can raid the
military, but the CIA does that, and by the time they're
done...™™

Muoreover, once an International Terrorism analytic
unit was set up, it was itself continually raided by opera-
tional units. The Joint Inquiry staff

has been told that every oime 3 competent new ana-
lyst arrived, the UBLU or RFU [Usama Bin Laden

[nit or Radical Fundamentabist Unit] would either
try to recruit them...or would refuse to share infar-
mation, This allowed the UBLU and RFU to con-
trol the informanon flow.™

Though at one pomnt five analysts had been assigned
to al Qaeda,

the FBI% al Quaeda-related analytic expertise had
been “gutted” by transfers to operational units and
that, as a result, the FBI's analytical unir had only
one individual working on al Qaeda at the time of
the September 11 artacks.'™

To its credit, the FBI recognizes what Director
Robert Mueller calls its "analytical shorrecomings.” To
address its responsibilities in counterterrorism, the
Bureau has created a new Office of Intelligence. It is
being set up and for the foreseeable future will be
managed by analysts from the CIA™

Why It Is Hard to Share Information

“Sharing informarion” is the bromide of September 11
A useful one, but it’s easier sawd than done. There are
many reasons information is not shared: competition,
mistrust, information security, legal restrictions and (in
the computer age) system incompatibility: Most of these
problems can be solved or party solved through polii-
cal will or money. Bur with the best will in the world
one problem still is intractable: knowing what informa-
tion to share.

There are rwo ways to share intelligence. Either A
selects the information she thinks B will be interested
im; or B rummages at will through A's files. When infor-
mution is selecred for transmission it is often passed
along with too little context, detail or regularity. The
problem was perhaps best explained by former U5,
Attorney Mary Jo White. She was discussing decisions
to pass infelligence information "over the wall” ro crimi-
nal prosecutors, but her point applies generally. To pass
information “requires, in the first instance, a recognition
of what that information is and what its significance is,”
Whte told the Joint Inguiry:

In the area of international terrorism, this is a very
difficulr rask, made more difficult by a combinarion
of language and cultural barmers, coded conversa-
tions, literally tens of thousands of names of sub-
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jects that are confusing and look alike, and un
unimaginably complex mass of mippets of informa-
tion that understandably may mean little to the
people charged with reviewing and analyzing the
information and deciding whether to recommend
thar it be ‘passed over the wall

A prosecutor or criminal agent who has for years
been investigating particular terrorist groups or cells
and who had thus amassed a tremendous body of
knowledge und familiarity with the relevant names
and evenrs might well recognize as significant what
seems to other conscientious and generally knowl-
edgeable agents or lawyers us essentially meaning-
less. What can happen, and | fear may have hap-
pened, is that the two halves of the jello box are
never put together so thar the nexr investgative step
that could eventually lesd, when combined with
other information or steps, to the detection and
prevention of a planned terrorist attack does not

oo

While much can be accomplished through improved
working relationships, there is really no substitute for
the analyst or group of analysts who are steeped in their
subject and see all-source intelligence. And since differ-
ent agencies have different perspectives and require-
ments, there is no substitute for various groups of ana-
lysts having access to the same totality of information.
This is what former NSA Dircctor William Odom calls
“distributed processing. ™ Under this scheme, all-source
information would be analyzed by each ageney accord-
ing to its needs and without the filtering White
describes.

Another way to think about this: Traditionally, intelli-
gence collectors "own” the information they collect, both
for bureaucrutic reasons and, whers sensitive sousces are
involved, for security reasons, [nstead, analysts should
“own” the informution and have access to the full opern-
tional rexture of intelligence reporting. As DIA acting
director Lowell Jacoby told the committees,

** Searorment of Mary [ Whise bafire the Joier Iniguirs, Oce, §, 2002, pp. 23-30

Terrarism is an issue where competitive anulysis is
essential; planned duplication and redundancy by
design are virtues,
The bencfit of competitive analysis is optimized
only when all parties have access to the same
information base. The act of drawing different—
even apposing—conclusions from & common body
of evidence should be encouruged. It is an opportu-
nity to extract additional ‘meaning’ from fragmen-
my dm-ﬂf
This is not easy from a buresucratic or & security
point of view, But many mistakes can be made by
looking at 3 partial picture.
Recent Changes
The Joint Inquiry brought to light significant problems
of intelligence integration and analysis both within the
FBI and across agencies, and recommended ways 1o fix
those problems.™ The panel heard testimony on
wherher the counterintelligence/counterternorism mis-
sion in the Unired Stares should be left with the FBI or
moved to a new agency perhaps modeled on Britain's
M.L5. Among the recommendations of irs Final
Report, the committees urged the FBI to improve its
performance; meanwhile, it said, Congress should con-
sidder whether a new agency was needed; and ar some
point the administration should provide an assessment
of whether the FBI had improved enough to do the
job.™
The Joint Inquiry also recommended that the
Department of Homeland Security become an "ull-
source terrorism information fusion center” that would
have access to all relevant information, participare in the
“tasking” of intelligence agencies to collect addirional
information, and share information with and acquire
intelligence from federal, state and local agencies out-
side the intelligence community.™
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In the event, the govemnment has opted for a hybrid
solunion that does not follow the committees’ recom
mendations, The changes it has made are only now
being put in plice, and their effectiveness cannot yet be
fairly judged. Bur we can point out some things to keep
in mind as the administration trics to cope with the dif-
ficult structural problems of improving and coordinating
intelligence analysis,

The FBI has tken 2 number of steps to address the
systemic weaknesses in its handling of intelligence
information deseribed above, Last year, the Bureau cre-
ated an Analysis Branch in the Counterterrorism
Division. According ro FBI Director Robert Mueller,
this unit has produced 30 in-depth analyses, including a
comprehensive assessment of the terronst threat to the
United States"' The Burean has incressed staffing for
counterterrorism by 16% since September 11, with
“much” of the increase going to the analytic cadre. And
it has created a new corps of reports officers charged
with identifying and collecting intelligence from FBI
investigations and disseminating it, both within the FBI
and to other agencies.™

Miny of these reforms are sensible responses to prob-
lems identified by the Joint Inquiry. The Buresu’s more-
disciplined effort to identify and disseminare foreign
intelligence rurned up in the course of criminal investi-
gations is also a eesponse to an important section of the
USA PATRIOT Acr that says federal law enforcement
agencies “shall” expeditiously disclose such informartion
1o intelligence officials. ™

Rather than leaving the Bureau to make incremental
changes, however, the administration is at the same time
putting in plsce a broader interagency framework that
will shift much of the responsibility for counterterrorism
anulysis away from the FBL As noted earlier, the FBI
has set up a new Office of Intelligence that will be
largely staffed and managed by CIA analysts, And in
his Stiute of the Union address this year, President Bush
announced the ereation of an interagency Terrorist

Thredt Integration Center.

This new Terranst Threat Integration Center (TT1C)
begun work an May 1 and is housed ar the CIA; but “as
soon as possible” it will move to a separare facility thar
it will share with the Director of Central Intelligence’s
(DCTs) Counterterroram Center and the FBIS
Counterterrorism Division. This will not exactly take
the FBI out of the counterrerrorism business on an
operational level; but will substuntially ke counterter-
rorism analysis and mansgement out of the FBI, inte-
grating them into 2 hybrid national structure.

The missions of the T'TIC include preparing all-
source threat assessments for national policy makers;
overseeing & national counterterrorism twking system
(that is, a system for deciding what infoermation intelli-
gence agencies should collect; though the TTIC will not
itself collect intelligence); mstitutionalizing arrange-
ments for sharing information across agencies and espe-
cially between domestic and foreign intelligence agen-
cies; and maintaining a database of known and suspect-
eil terrorists, The TTIC is described as a “joint venture”
of the FBI, the DCT's Counterterronism Cenres, the
Department of Homeland Security and the Department
of Defense."

This somewhat Rube Goldberg-like structure is an
attermpt to wean counterterrorism analysis and minuge-
ment from the FRI and to approximate » nutional-level
counterintelligence organizanion without losing the ben-
efit of FBI involvement or going through the legislative
batdle that would be required to create a separate
ageney." Perhaps it will work, but 1t may be a half-solu-
tion that will require further changes. Here are some
questions to consider:

* 1 the TTIC s really doing analysis, who wll staff it?
Will the best analysts be at the TTIC, across
the hall at the FBI'S Counrerterrorism Division, or
down the corridor ar the DCTs Counterterrorism
Center? Will the FBI and CIA keep their best
analyats back at headquarters? In other words: will the
new structure concentrate or dilute analytical talent?

* Stapement of Hahert Musllor before the Senae lnelligence Comemidites, Febo 11, 2003, pp 6-7, 1o 1009, the FRI had commitn melf n dobng such an sssenment,
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+ If the TTIC is primaniy charged with management
rather than analysis, will it add a bureaucraric layer
that homogenizes analysis rather than encouraging
innovative thinking? According to the chairman of the
panel charged with desigrang the proposal, when the
Conter is fully functional "all national-level terrorist
threat-related analysis will be coordinated with the
Director” of the TTIC.™ Coordination is & virmue that
encompasses many sins; and it is especially important
given the uncertainties in counterterrorism analysis
that unconventional or disseating views be heard.

* The new structure is meant to close "seams” between
analysts ar different agencies, Bur doesn't it widen the
searmn between analysts and collectors? The TTIC
itself hus no authority te collect or even, apparently, 1o
task collectors, who continue to report though their
existing chains of command ar the FBI, CIA or ather
agencies. This seems to be a cost of trying to address
the problem without new legislation.™

* What about the Department of Homeland Security?
Although the Taw thar created the DHS implied that
it was to be the government’s focal point for countert-
errorism analysis,'™ its role has been reduced to that of
s junior partner in the TTIC. It wall receive and ana-
lyze twerorism-related information from the TTIC,
map that information against its own assessment of
LLS, vulnerabulitics, and disseminate threat informa-

tion in coopertion with the FBL Even this limited
intelligence role for DHS is 1o be camried our ar the
TTIC»

Creation of the TTIC is a useful first step bur inte-
grated analysis is not enough. It should be finked, on
the one hand, to decisions sbout what additional
intelligence to collect; and, on the other, to decisions
about counterterrorist acnons, both. here and abroad. '™

Foreign Policy and
International Cooperation

The elephant in the room no one talks abour is foreign
policy.

The help of other countries is important at every
stage of the war on terrarism: for background checks on
visa applicants, document security, tracking and freezing
money, intelligence cooperation—and military opera-
fions as in Afghanistan.

A more important question is what role U5, foreign
policy can play in making America s target for terrorist
attacks or in avaiding them, Do perceptions of the
United Staves affect the ability of groups like al Queda
to recruit educated young men with no record of vie-
lence w sacrifice their lives to kill Amencans?

The answer is beyond the scope of this report. And it
speaks for itself
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Chapter Two: The Effect of Post-September 1 |
Domestic Security Actions on Civil Liberties

I. Introduction

This chaprer discusses the civil liberties costs of ULS.
government actions taken in response to the artacks of
Seprember 11, 2001. It focuses on 12 initiatives grouped
into four areas: (1) actions based on mationul ongin; (2)
abusive detention practices; (3) secret immigration bear-
ings, secret detentions, and protective orders; and (4)
delegation of immigration law enforcement authority to
state and local sutharities

This chapter focuses on the civil liberties impacs of
these measures. Other parts of this report evaluate the
eifectivencss of these measures in defending against
terrorism, and recommend ways to achieve national
security goals without undue cosr to civil liberties.

Only a handful of these government ininarives have
been challenged in court, none of which have reached a
definitive conclusion, Some of the cases have resulted in
split decisions, with different districe or circuit courrs
reaching contrudictory conclusions; these cases are likely
to be resolved by the Supreme Court. For most of the
12 measures, the government has not been compelled o
articulate a detailed defense of their constitutionality.

For each of the four areas, we outline the govern-
ment's uctions and then analyze their consistency with
ULS. law, and more broadly, with the values und princ-
ples underlying LLS. law.

That is not to ssy we prodict that arguments in
defense of civil liberties will necessarily prevail in court,
Over the course of American history, in times of
national securities crisis the high courts have consistent-
ly scquiesced ro executive branch crackdowns on civil
liberties, Just as consistently, Americans have later come
to view these crackdowns with regret, as misguided and
ineffective aftempts to scapegoat immigﬂnri. und as
undermining fundamental principles of American jus-
tice.

I1. Government Initiatives Based on
National Origin

In the wake of the September 11 attacks, the US, govem-
ment undertook @ series of measures inrended to increase
national seeurity that targeted individuals based on their
nitional ongin. This section discusses how govemmen
measures that discriminate based on national origin are
inconsistent with exqual protection principles.

The guarantes of equal protection under the law is
derived from the Due Process Clause of the Fifth
Amendment of the LS. Constitution. The Supreme
Court has stated unambiguously that the *Due Process
Clause upplies to all 'persons’ within the United States,
including aliens, whether their presence here is lawful,
unluwful, termporary, or permanent.™ A law that pur-
posely and expressly discriminates on the basis of char-
acteristics such as race or national ongin may violate
the principle of equal protection, as might an otherwise
textually neutral law that is applied in a way that invidi-
ously discriminates on such grounds. Although they
miy purport to use the factor of narionality as @ basis,
three of the government's announced initiatives since
September 11—the so~called "Absconder Apprehension
Initiative,” the *Voluntary Interviews Project,” and the
“Nationa! Security Entry-Exit System™ have effective-
ly targeted certain individuals based on their nationa)
origin for law enforcement, investigatory, and surveil-
lance purposes.

A. The Elements of a Claim of Violation of Equal
Protection

The Supreme Court in Wasbmgson v Daeni’ noted that
it is a “basic equal protection principle” that “the inidi-
ous guality of a law claimed to be racially disciminatory
must ultimately be traced to a rucially discriminatory
purpose.™ Since Seprember 11, several of the govern-
ment’s extraordimary mensures, at least on their fice,

" T weldmownung thhess (o sreas of concen, thin chapter does not Iy any means contider Wl of the governmens's posr-September 11eh mitigive, or ceen bl of m
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have turgeted individuals based in important part on
nationality. However, in practice, the effect of these
micasures hus been to single out individuals based on
nanonal origin, race, and ethnicity—n particular Arabs
and Muslims.

Classifications based on rmce attmact the highest
degree of judicial scruniny, and in the absence of individ-
ualized suspicion, relisnce on national origin is compa-
rable to a classification based on rce. Both national ori-
gin and race are immutable charactensties that have his-
rorically been used 1o single out individuals or groups
for arbitrary and unjust treatment. In enforcing its secu-
rity measures based on such eriteria, the government is
essentially using national origin, race, and ethnicity as
proxies for evidence of dangerousness, rather than con-
centrating its efforts and resources on investigation, sur-
veillance, and law enforcement based on individualized
suspicion. :

Each imtistive discussed below has 3 discriminatory
eficcr. More strikingly, however, the government has, in
promulgaring cach initiative, generally been candid
abour its disecniminatory purpose and the conceded
absence of an individualized suspicion of involvement
in terrorism, thereby furnishing easy evidence of one of
the most difficult requirements in an equul protection
challenge.

B. The Absconder Apprehension Initiative

As vutlined by the government in & memorandum from
the LS. Deputy Arormney General, the goal of the
Absconder Apprehension lutative i to locate, appre-
hend, interview, and deport those individuals subject 1o
finu! orders of removal who have remained in the coun-
try.! Were the government’s action to hew 10 this simple
goal, it is unlikely that any constitutional problema
would exist. But the analysis changes in light of the
government's declared intent to assign priority in the
program to the location and apprehension of individuals

based pn their national origin.' The memo stares that
although the ultimate goal is to deport all of the
approximately 314,000 absconders, several thousand
umong that group "eome from countries in which there
has been al Qaeda rerrorist presence or activity,™
Although the mammer in which the directive is couched
does not specifically mention national ongin, race or
ethnicity as its basis and may appear to be based on the
otherwise permissible basis of nationality, in practice its
effects are to single out Arab and Muslim men for

stlective enforcement.

The Deputy Artorney General's memo goes on to
state that “[w]e want to focus oor initial efforts on these
priority absconders,™ as the Department of Justice (the
“DOJ" or the “Justice Department”) helieves some of
them huve “information that could assist [the] campaign
against terrorism.” The remainder of the memo is
devoted to explaining the special procedures thar will
apply only to the “priority absconders,” including the
particular steps to be undertaken in the mrerviewing
and apprehension processes.

Of that group, essentially all from Muslim or Arab
nutions, agents were told to focus first on the 1,000
people believed ro be convicted felons.” However, the
outcome of the Absconders Initiative has thus far
"proved much maore scattershot.™" Far from rounding up
anyone with terrorist connections, the program has
rounded up “people with established community roats:
the neighborhood grocer, families with schoalchildren,
and...the spouses or parents of American citizens,""
Significantly, the Deputy Attorney General's memo
does not define whart specific countries are considered to
have al Qaeda connections. Nor does it outline all the
factors used to narrow the list from “several thousand™
1o “less than a thousand.™ While the government's
legal authority to remove out-of-status aliens is beyand
question, the mitiative clearly sends a message to the
public that the government views young Arab and

* Memorandbum fiven Depaty Attomey General o the Commimboner of the INS, Disector of the Federdd Burein of Tnwestigation, Dirscior of the Urited Stares
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Muslim men us being—slmost by definiton—suspi-
cious, and =5 posing the greatest potential for danger to
the public."

C. The Voluntary Interview Program

The Voluntary Interview Project is another government
initiztive that employs a suspect classificanon—mnational
origin, once aguin—as a basis to single out individuals.
This program was announced in & Nov. 9, 2001, direc-
tive issued by the Aromey General, establishing a vast
interview program as part of the Justice Department’s
antiterrorism plan 10 prevent further artacks against the
United States." The results of the interviews are being
entered into a database designed for the project.”
Interviews were (and are) to be conducted according to
guidelines ssued, also on Nowv, 9, 2001, by the Depury
Anorney (G " Although the guulelines norte thar
ascertaining the legality of the interviewee's immigra~
tion status i not the primary purpose of the intervicws,
given the “federal responsibility 1o enforee the immigra-
tion laws,” interviewers are instructed to contact the
Immigration and Naturalization Service (the "INS")
representative to the Antiterrorism Task Force
("ATTF")" if they suspect the interviewee is in violation
of federal immigration laws."

The DO las indicated that the initial list of the
approximately 5,000 interviewees was based on al
Qaeda related factors.” The Foreign Terrorist Tracking
Task Force CFTTTE™) devised the original list of
interviewees based upon common factors among foreign
terrorists, including those who perperrated the

September 11 armacks.” These common factors were
used 1o compile the interview [ist from the INS data-
base of persons who campleted an IN5 1-94 form,
which all nonimmigrants must fill out upon entry into
the United States. The common factors were *(1) males
berween the ages of 18 and 33; (2) who entered the
Unired States after January 1, 2000, on a nonimmigrant
visa; and (3) who held passports from or resided in
countries which have an al Qpeda rerronist presence.™
As was the case with the guidelines for the Absconder
Apprehension Initiative, the countries implicated by the
third parameter were not identified; however, they are
believed to include Afghanistan, Pakistan, Yemen,
Sudan and Indonesia.” The final list designated a total
of 4,793 persons.™ As was the case with the Absconder
Apprehension Initistive, most of those

targeted were Mushim or Arab,

Represenrative fohn Conyers, Jv., a member of the
House Judiciary Committee, in 4 letter addressed 1o the
Artarney General, expressed his “concern thar the...pm-
gram is the product of racial and ethnic profiling of
Arab-American and American Muslim communities.™
Representative Conyers went on to note that “conduct-
ing questioning at places of employment has already
resulted in embarrassment, suspicion, and m some cases
termination,” and thar he had “received complaints of
agents mnmidaring individuals ar mosques by insistung
they provide lists of worshippers,™

At the same time it released the Interview Report, the
DO announced a socond round of roughly 3,000 inter-
views. The criteria for the second round matched those
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of the first round, except thar the age span of potentisl
intervicwees was increased to between 18 and 46 years
old from berween 18 and 33 years old, and aliens who
cntered the Unired States between October 2001 and
February 2002 were added 25 well® Finally, ir was
announced 1n November 2002 that the Department of
lustice would be secking to identify over 10,000 Trugis
and Iraqi Americans legally present in the United States
(including naturalized U.S, citizens) for additional
rounds of inferviewing in anticipation of an Amencan-
led attack against Iraq. By March 2003, the FBI indi-
cated thar over 3,000 Iragi-born individuals had already
been interviewed and that the ultimate goal was “ro
contact abour 11,000 lragi-born people in the United
States,"™*

The disproportionate effects of the government’s
actione are clear, given the statements of the DO,
which, in setting forth the parameters of those targeted
for interviews, expressly single out individuals on the
basts of their nanonal origin, demonstrating the dis-
criminatory purpose of this initiative.

D. The National Security Entry-Exit
Registration System (NSEERS)

The third example of the federal government's violation
of the equal protection principle lies in the government’s
decision to impose fingerprinting and registranion nules
on u targeted class of nomimmigrant aliens visinng the
United States. Under the new program, nationals® of
certain countries will be singled out for fngerprinting
and phatographing requirements ar the horder, for peri-
odic registration requirements, and for exit controls

when they leave the United Stares. The Anorney
General has stated that the government will “impose
these requirements on visitors who fall into caregories of
elevated national security coneern” and rhat the “criteria
that are used to identify such visitors will be continually
updated to reflect our evolving intelligence on terronst
threars,™ When aliens violate these rules, the govern-
ment places their photographs, fingerprints, and infor-
mation in the National Came lnformation Center
("NCIC") systom.

In June 2002, the DO)J issued 3 Fact Sheet detailing
the initiative's ingerprinting, photographing and regis-
tration requirements for all narionals of Iran, Irag,
Libya, Sudan, and Syria, as well as *[cjertuin nationals
of other countries whom the State Department and the
INS determine to be an elevated national secarity risk,”
in additton to “aliens identified by INS inspectors ar
point of entry upon specific criteria to be established by
the Department of Justice.™

However, the Attarney General has never described
the criteria for who will be deemed to pose an “elevated
mational security rsk,” and indeed, Justice Department
officials have expressly said they would not disclose the
eriteria, allegedly “for fear of jeopardizing intelligence-
gathering. " According to a roport issued by the
American Bar Association in June 2002, some govern-
ment officrals had reported thar the system would target
18- to 35-year-old men from largely Muslim coun-
tries,” As the reality of the registration program has
unfolded, since the fall of 2002, it has become clear
that the government 1s targeting a far wider class of
individuals.
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A finul regisrrarion rule was published in the Federal
Register on August 12 and took effect on Sept. 11,
2002." The rule connuned some significant addinons
and expansions, Fint, special registration requirements
apply to all male citizens or matianals™ over the age of 16
from the designated countries. Thus the requirements
are pot restricted to men between the ages of 18 and 35
(there is no upper bound at all), and it is not restricted
to citizens of the designared countries.

Secondly, the registration requirements apply not only
to nonimmigrants who arrive into the United States,
but also to nonimmigrants already present within rthe
United States, through a “call-in" registration program.
The implementation of the program has raised signifi-
cant due process and equal protection concerns.*
According to the Justice Department’s first public com-
ments on the impact of NSEERS, 1,169 people had
been detained since the NSEERS and Special Call-In
Registrition progrims took effect, with 164 sill
detzined us of Jan, 17, 2003.”" Most of these detentions
were of individuals artempting to comply with the call-
in registration requirements who were found to have
overstayed 2 visa or to have an ambiguous visa status by
the immigration officer conducting the registration. In
addition, a Justice Department official stated that the
fingerprinting rechnology used in the NSEERS pro-
gram had also been used in a pilot program for border
parrol and INS secondary mspection offices during
2002 and had yielded the arrest of 3,995 criminals.*
Later figures would drop references to criminal appre-
hensions but continue the pattern of justifying the

programs in terms of the numbers of out-of-status indi-
viduals identified and placed into deportation proceed-
ings through the program.”

The implementation of NSEERS port-of-entry regis-
tration began as soon ss the final rule wok effect on
Sept. 11, 2002. At thar time, the Attomey General had
designated, through a notice published in the Federal
Regisrer on September 6,% five countnes—Iran, Irag,
Libya, Sudan and Syria—us countries whose citizens or
nationals are subject to entry-exit registration. These
countries have come to be known as the Group 1 coun-
tries, since several other notices have been published
adding new groups of countries to the list, The final rule
also requires the inspecting officer at the part of entry to
exercise discretion m using “intelligence-based criteria”
to identify on an individualized basis other nonimmi-
grants to be subjected ro special registration procedures
upan entry. While the Department of Justice has resisted
detailing the critena for such determinations, some rele-
vant resources are svailable on this question.

First, a confidential memo, also relessed in early
September, from Johnny Williams, Executive Associare
Commissioner in the Office of Field Operations at the
INS, deruiled various enitena to be taken into account
by inspecting officers at 1.S. ports of entry." These
eriterin include instructions o vegister nationals from
Pukistan, Saudi Arabia, and Yemen, despite the fact thar
none of these countries had been publicly designated as
countries subject to special registration by the Attorney
General.” The clear fatlure to provide proper notice
nationals of these countries that they would be subjected
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to special registration procedures if they travel to the
United Srates on a valid nonimmigrant visa clearly
raises procedural concerns.

In addition, the memo instrueted inspecting officers to
tuke travel patterns into account in determining whether
to require registration. Io partcular, travel to Iran, Irag,
Libya, Sudan, Svria, Narth Karea, Cuba, Saudi Arabia,
Afghamstan, Yemen, Egypt, Somalia, Pakistan,
Indonesia or Malaysia was to be considered a significant
discretionary factor in deterrmning whether an individual
should be subjected to special registration.”

Once registered ar a port of entry, individuals must
go through rwo additional stages of registration. First,
within a 30- o 40-day period after entry into the
country, individuals must appear at a designated [NS
office in person for re-registration to prove that they are
in fact in the country for the purposes stated in their
visa application and ar their initial port-of-entry regis-
tration. [n addition, regstrants must also appear before
an INS officer in advance of their departure from the
country to undergo an exit control procedure, and then
they must depart from a designated port of departure.

Overall, the NSEERS registration process imposes
heavy burdens on arriving nonimmigrants, and does so
on a selective basis that raises serious equal protection
concerns. While Department of Justice officials are fond
of comparing the program to European registration
requirements, the registration process in the United
States is both more intrusive and more selective than
the registration requirements elsewhere. In particular,
the exclusive designanion of countries that are all, bur
for one, predominantly Arab or Muslim countries for
special registration suggests a discriminatory intent not
present in the blanket registration requirements for for-
eign nationals on long-term stay visas in European
COUNITIES.

Perhaps more disturbing, however, than the effects of
the NSEERS registration requirements has been the
impact of the accompanying Special Call-Tns
Registration requirements on nonimmigrants aleeady
present in the United States. The call-in registration
program is an effort by the INS to "capture informarion
that [the INS] would have gotten at the border had the
*ld
* Kobach, rapma ante 37,

people come in...after NSEERS was put in place....50
there is an effort to sort of retroactively gain informa-
rion abour people who may still be here on temporary
visas.™ [n fact, however, the call-in registration has
been perceived as an effort to round up as many Amb
and Muslim men in the country as pessible and has had
the effect of terorizimg immigrant communities and
landing significant numbers of nonimmigrant residents
in the United States in detention.

The “call-in" registration process was first made public
in & notice in the Federal Register in November 2002.%
Under this notice, the Department of Justice announced
that male citizens or nationals of one of the five coun-
tries designared as the first group of countries for special
designation who were over the age of 16 and entered
the United States prior to the initiation of the NSEERS
program would have to appear in an INS office for call-
in registration on or before Dec. 16, 2002, The fimst
announcement was quickly followed by the announce-
ment of additional countries designated for special call-
in registration, and by January 2003 at least 25 countries
had joined the lise.*

The effects of the call-in registration program only
became widely apparent as the first registration deadline
for the Group 1 eountries occurred. In particular, as the
large lmanian communities that settled in California
after the Iranian Revolution attempred to comply with
the Group | registration deadline, the Southern
California INS field offices became a test case for how
call-in registration would be handled.

Unforrunately, as Iranians who had entered the coun-
try on student, tourist or temporary work visas arrived
in the hundreds to comply with the registration require-
ments, it became apparent that the INS offices did not
have the resources to process the nonimmigrant
registrants, In many instances, no policies had even been
miade available to INS staff, who were uncertain of the
process to follow 1o register individuals. The result was
not only chaotic—resulting in long waits and significant
inconvenience to those secking to comply with the
registration requirements—hut also mised serious proce-
dural concerns regarding the uniformity and consistency
with which the call-in registration rule was being imple-
mented across the country.

* Repimmation of Certain Nonimmigrant Afieos frmn Desigmated Countries; Nutice, 67 Feel Reg. 67765 -6% (New. 6, 2002),
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Worse, as the chaos of hundreds of men filing into
understaffed INS offices began to mount, INS officials
decided to err on the side of heavy-handed enforce-
ment, They detained individuals about whem questions
arose, and issued Notices to Appear to dozens if not
hundreds of men who were present in the United States
legally, awaiting the adjudication of their pending
adjustment-of-status applications.

The experience in Cahifornia was whelly predictable.
With scant guidance provided by INS headquarters in
Wiashington, field offices were left to determine how to
implement the registration rules on an ad hoc basis.
Reports from immigration lawyers in New York suggest
thut individual field offices were changing their imple-
mentation strategy and the procedures they required
individuals to follow on a daily, and some times hourly,
basis."

The resulting due process violanons range from denial
of access to counsel and denial of language access (with
interpreters and translators often excluded from inter-
views despite the lack of English-language proficiency
of the would-be registrant) to unlawful detention.*
Additional detentions and procedural improprieties are
tlmost certain to plague the ongoing call-in regrstration
process, both because INS offices have not been provd-
ed sufficient resources or training w administer the pro-
gram and because the registration rules are themselves
ambiguously worded and unclear.” Ultimately, concerns

with the discriminatory nature of the designations and
the mass detentions that occurred as targeted nonimmi-
rants wughttﬁﬂnmply with the new rules has led to
massive protests agsinst the program, inchuding from
the LS. Congress. On Dec. 23, 2002, Senators Russell
D). Feingold and Edward M_ Kennedy, along with
Congressman John Conyers, [r. sent a Jetter o Attarney
General Asheroft demanding thar the speaal call-in
registrution be suspended.”

Statistics released by the Justice Department in the
spring of 2003 (after the deadlines for registration of
Giroups | through 11 had passed) indicated thar 12 per-
cent of those who have registered have been charged
with immigration viclations that could result in their
deportarion.” lvwas believed that the vast bulk of those
lound deportable were of Pakistani origin. As of April
2003, no new groups subject to registration had been
mude public, fueling the speculation thar contrary to its
ariginal claims the government would limit the program
to the 25 countries targeted in the first four groups, that
18, countries with large Arab or Mushm populations,
and North Kores.

E. The Legal Underpinnings of Discrimination
Despite the strong evidence that Justice Department
actions since September 11 violate core values and prin-
ciples underlying American liw, these actions may prove
difficult 1o challenge in court, This is due o 1996
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amendments to the immigranon statutes, the maditional
reluctance of courts fully to enforce civil rights dunng
times of perceived national crisis, and & legacy of the
19th century called the plenary power doctrine, which
halds that congressional or executive immigration poli-
cies are subject to only deferentiul udicial review.

In 1996 Congress attempted to limit federal court
jurnsdiction aver a range of immigration matters, includ-
ing claims of selective enforcement of immigrartion faw.”
In a subsequent ruling, in Reno v, American-Arab Anti-
Discrimanarion Commuteee [ AADC)M the Supreme
Court determined that federal courts generally lack
jurisdiction to decide challenges to selective enforce-
ment of immigration laws, although junsdiction may
remain in cases of “outrageous” discrimination.

In the A4DC case, the claimants, legal permanent res-
idents and others who were placed in deportation pro-
ceedings, argued that they had been singled out because
of their speech activities and affiliation with a politically
unpopular group.” The claim failed in that case because
the Court found that initiation of deportation proceed-
ings were within the exclusive junsdiction of the INS
and not subject to judicial review prior to the coneclusion
of administrative proceedings.

Haowever, the Court in A4DC did acknowledge that
some mstances of discnmination nught be extreme
enough to outweigh the social costs of considering
selective enforcement clims, expressly leaving open "the
possibility of a rare case in which the alleged basis of
discrimination is so outrageous that the foregoing con-
siderations can be overcome.™™

F. Constitutional Limitations on Government
Actions in the Immigration Context

In Usnited States w. Brignoni-Ponee,” the 1S, Supreme
Court held that in a roving border patrol, the officers
could not stop a vehicle near the border of Mexico and
question the occupants sbour their immigration status

and citizenship, consistent with the Fourth
Amendment, if the only ground of suspicion thar the
occupants were alien was their apparent Mexican ances-
try.” The Court pointed our thar “[ljarge numbers of
native-born and naruralized citizens have the physical
characteristics identified with Mexican ancestry, and
even in the border area a relatively small proportion of
them are aliens. The likelihood that any given person of
Mexican ancestry is an alien is high enough to make
Mexican appearance a mlevant factor, but standing
alone it does not justfy stopping all Mexican-
Americans to ask if they are aliens.""

Although the Brignons decision was grounded in
the Fourth Amendment's requirement rthat a seizure be
reasonable, the Court's analysis points out that it is
unrefiable and indeed unreasonable to use physical char-
acteristics slone to support an inference of illegality or
illegal activity. As in Brignony, since September 11, the
government has used invidious discrimination as the
primary basis for its actions, so that under the Supreme
Court's analysis in Brignons, such a basis should not
stand.

G. “Egregious Violations” of Fourth Amendment
Not Permitted

In a decision with parallels to the A4D(C case, the Court
in INS v. Lopez-Mendoza® held that the exclusionary
rule that bars the admission of evidence obtained s a
result of an unlawful arrest does not apply to civil
deportation proceedings held by the INS. Stll—and
again, similar to A4DC—Loper-Mendoza qualified its
holding: the Courr stated that its decision did not
extend to “egregious violations of Fourth Amendment
or other liberties that mighr transgress notions of fun-
damental fairness and undermine the probative value
of the evidence obramed.™ This porrien of the opinion
has been interpreted and applied in a cluster of Ninth
Circuit cases involving motions t suppress evidence
obrained in searches initiated because of the racial or
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ethnic characteristics of the individiral concerned.” The
Ninth Circuit cases interprer “egregious violations® to
mclude selective enforcement on the basis of ruce or
ethnicity. In Gonzalez-Rivera v INS, the Ninth Circuit
explained:

We have long regarded racial oppression as one of
the most serious threats to our notion of fundamen-

ral fairness and consider reliance on the use of race
or ethnicity as a shorthand for likely illegal conduct
to be "repugnant under any crcumstances.”,, . As the
Supreme Court has emphasized, “discrimination en
the basis of mce is illegal, immoral, unconstitation-
al, inherently wrong, and destructive to democrani
society.™

The Ninth Ciecuit has also held that it is not necessary
for both factors mentioned in Lopex-Mendoza—trans-
gression of fundamental fairness and diminished proba-
tive value of the evidence—to be present: *2 fundamen-
tally unfair Fourth Amendment violation is considered
egregious regardless of the probative value of the en-
dence obtuined.™ Again, a strong parallel may be drawn
in this context between the government’s invidious use
of race and thar of nanonal ongin. Under the reasoning
of Gonrzalez-Rivera and the other Ninth Circuir cases,
deportations and government programs resulting from
decisions that clearly and invidiously discriminate on the
basts of nutional ongin ane unconstitutional.

The government action most similar in recent history
to the three initiatives discussed above, was the singling
out of Imnian noncitizens in the United States by the
INS in 1979, In the wake of the hostage cnsis at the
115, embassy in Tehran, the INS focused on visa viols-
tions by lrantans living in the United States by requiring
all noncitizen LS, residents who were Inanian citizens or
nationals ro report to 2 local INS office and “provide
information as to rendence and maintenance of nonim-
migrant status,™ The Distriet Court declared the action
unconstitutional discrimination on the basis of national
origin,” but the D.C. Circuit reversed, in Narenji u
Civiletsi The appeals court stated thar *[d]istinctions
an the basis of nationality may be drawn in the

immigration field by the Congress or the Executive,” and
that "[a]o long as such distincions are not whally irra-
tional they must be sustsined. ™ Like the Supreme
Court statement in A4DC, the D.C. Circuit evaluated
the selective enforcement of the immgration laws as o
matter of foreign policy. The cours articulated that
any policy toward alieny is virally and intricarely
interwoven with contemporaneous policies in regard
to the conduct of foreign relations, the war power,
and the maintenance of & republican form of gov-
ernment.... This eourt is pot in a position to say
whar effect the required reporting by several thou-
sand Iranian students, who may be in this country
illeggally, will have on the attitude and canduct of
the lranian government. That is 2 judgment 1 be
made by the President und it is not for us to over-
rule him, in the absence of acts that are clearly in
excess of his authonry.”

In Narenss, the Awrorney General submirted an affi-
davit to the court stating that the regularion in question
was issued as a fundamentul element in the President’s
effort to resolve the lranian hostage cnisis. The post-
September 11 government actions unalyzed here, how-
ever, may be distinguished in many respects from the
facts in Narenyi. Most importantly, that case dealt with
distinctions based on nationality, not upon national on-
gin. Marcover, the government initiatives discussed in
this chapter stem, as the government irself has
explained, nor from the use of immigration law to target
one particular country as a matter of foreign policy. In
this regand, one has only to note that some of the post-
Seprember 11 programs have 2 strong advene effect on
the citizens and natianals of some of the United States’
closest and most longstanding allies, such as Pakistan,
Unlike in Narenji, then, the government has purporred
to promulgate ity post-September 11 programs, not us 3
function of its war powers and unique ability to formu-
late toreign policy, but for their use purely as domestic
measures to increase national security. In any case, in the
20 or so years since Marengs, scholars and courrs have
generally retreaved from reflexive invocation of the
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plenary power doctrine as in Narenjr, casting doubt
on the contibuing relevince of Narenyi

H. The Plenary Power Doctrine
and its Civil Liberties Costs

The plenary power doctrine of immigration law haolds
that congressional and cxecutive immigration policics
ure largely immune from judicial review.™ It emerged
during the 19th century, 4 rime when discrimination
based on race, religion, narural origin, sex, and political
beliefs was sanctioned by American courts and society,
with stute and federal courts upholding school segrega-
tion, miscegenation laws, exclusion of witnesses based
on race, and laws granting preferences to whites,”™

Over the past century, U.S. constitutional law, through
the development of the Equal Protection and the Due
Process Clauses, has made grear strides toward over-
coming those discriminatary notions and foward the
reinforcement of the notions of equality and dignity w
which American society now aspires.

Law enforcement polices thar discriminate based on
suspect classifications are inconsistent with these mod-
ern constitutional and societal norms. Therefore, the
notion that Congress has “plenury power” in the area of
immigration policy should not be invoked as the justifi-
cation to allow Congress and the Exccutive Branch to
ingtigate discriminatory policies and liws without
meaningful judicial review.” Immigration laws thar dis-
criminate on the hasis of immutable charactenistics
should be subject to heightened seruniny, ro reflect
Americas prized values of equality and the fundamental
constitutional values of equal protection and Due
Process.™ Indeed, the three clearly discriminatory post-
September 11 government programs discussed above do
not pass muster under even a “rational basis” standard of
review (the lowest threshold to meet in a challenge as to
constitutionality), let alone under ¢ stundurd of review

of heightened scrunny (1in which courts will analyee
more closely both the governmental objective and rthe
means used to atmain it).

The Chinese Exclusion Case,” decided in 1889 by the
U.S. Supreme Conrt, is eonsidered the foundation of the
plenary power doctnine of immigration law, This case is
cited for the notion thar legislative decisions ubout
which “foreigners of a different race in this countsy” are
dungerous to peace and secunty are “conclusive upon
the judiciary.™

Howevet, Professor Louis Henkin's paring of the
language of that case argues thar it does not necessarily
entublish that all Congressional decisions regurding
immigration ure unreviewable. Rather, he argues, the
Court ruled that Congress's decision that the alien in
that case could be excluded was *conclusive on the judi-
ciary” only because the noncitizen had not claimed thar
any of his constitutional rights had been violated, and
because the Court was not empowered independently
assert constitutional objections that the noncitizen failed
to raise.”

Although the “conclusive on the judiciary” language s
often cited, the Courr also used language earlier in the
case that subjecm alf the sovereign powers to limits:
“The paowers to declare war, make treaties, suppress
insurrection, repel invasion, regulate foreign commerce,
secure republican governments to the states, and admit
subjects of other narions to cinzenship, are all sovereign
powers, restricted in their exercise only by the
Constiturion itself and public policy and justice which
control, more or less, the conduct of all cvilized
nations.™ The Court later refers to Congress's power
over the "exclusion of foreigners” as being “an incident
of sovereignty belonging to the government of the
United States an o part of those sovereign powers
delegited by the Constirution...."™ The necessary

" 1Phe degres of defersime to b aecorded immibgration polickes formualaied by Comgrzes ha beon interpreted vaclimsly to targs frwm aboluie deferenon 10 stine leser
apttiliee] ol conitibutiial review than that cormally scenrdel sandard eomgresstonul e

" Kvin B Jehuson, Ruce and fosiprtion Laes ond Enfircoment. A Response o ls theer a Plevisry Pouer Duetringt, 14 Ceo. b, 1 |, 289, 289 (2000} {nehoyg that
thie plumiiy power “emenped and fourished o the nibeoenth century whe rhe cosrs serely invalidesed givermmental clasiificetions now comsidered o be sunpect or
quanl-sunpoct.”)

* Jusrice Frankdfurrer scknowledged thar the plenary power i mog 10 line with recenr developmenes bn eonstituriosal law, bur fely beund by the mrength of precedeny,
Gfomn . Proo, 347 LIS 522 530-38 (1954) (ot that It For the “frmly snbiedded™ natton thit Congren maimtams sxclasie power over munigration, subwtan-

® Caleie] | Chin, Soprepeims] Law Spremplald Rer [Nerismatn oo the (enrivarbms! [ e of fmsipracios, 46 UCLA L. Rev. 1, 18 (1995) (Tthe plesary jirees
disctrine apyea motivated by i)

" Chat Chan Pengw Unitnd Seaben, TH) LLE. $W] (152%) (aifirming comtimitionafity of proviviomn of the Chinos Dwlosion Act).

" i M

* Lunils Henkiny, The Conntitation and United Sauies Seivereignéy: A Ceatury of Chines Excdusize snd s Progeny, 100 Hane L. Rex 85, 858-59 (1987)

T Chaer Chaw Fing repea dote 74, ot 604

=0 ar B0,

o .




inference i that the legislature’s power over immigra-
tion 1s subject to constitutional lmits, as are all sover-
eign powers.

Legal scholars have characterized the plenary power
doctrine as a fossil,” “aberrational,” "a maverick, a wild
card,” "an oddity," “theoretically unsatisfying,” and
*inconsistent with modern international law™ and the
cases that gave birth to the docirine are now widely
considered relics from a different era.” Professor Gabrnel
Chin wrote:

Thar em was...when ororund generalities about
sovereignty and mational security were a substitute
for significant scrutiny of governmental action
impinging on indidual nghts, when the Bill of
Rights had not yet beconie our national hallmark
and the principle justification and preoccupation of
judicial review. Ir was an era before United States
commitment to international kuman rights, before
enlightenment in and out of the United Srates
brought an end both o official discrimination ar
home and to national-origine immigration law;
before important freedoms were recognized as
preferrved, inviting stricr scrutiny if they were invad-
ed and requiring a compelling public interest o
uphold their invasion.™

Plenary power was reaffirmed during another dark
peniod in American history, that of the Cold War and
MecCarthyism. Professor Chin charts the development of

the plenary power and concludes, “the Court has upheld
discriminatory immigration laws during penods when
domestic discrimination aguinst cinzens was permirted
on the same basie. Therefore, typically the discrimination
was consistent with domestic constitutional law,™

A brief comparison of immigration policy with
domestic policy illustrates his point. By statute, race
was i factor in the determination of immigration rights
between 1882 and 1965, and naturalization was restrict-
ed unnl 1952, 4 tme when racial diserimination even
against citizens in domestic laws was commenly accept-
e, " Between 1950 and 1960, the Court upheld many
domestic laws aimed ar punishing suspected
Communist party members, most notably in Dennis ¢
United States™ During this same period, immigration
laws were antagonistic towands non-mainstream politi-
cul views, including Communism.*

This pattern of symemetry between immigration policy
and domestic policy began to break down in the late
1990s, ar which time the American public and rhe
courts began to challenge the legitimacy of rcial profil-
ing in domestic criminal law enforcernent,” but failed to
challenge precedens thar legitimized national origin and
ethnic profiling in the immigration context.®

As public artention focused on the harsh realities of
racial profiling by police on the motorways,™ i seeming
consensus developed in opposition ro this practice.™
This consensus was built even in the face of policing
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efficiency” and security rationales similar to those used
roday in defense of disciiminatory immigration policies,
Courts rejected the notion that it could be considered
evidence of eniminal activity to simply be “driving while
Black™ or “smanding while Black™" and developed
Fourth Amendment search and seizure procedures thar
were race ncutral, and sobjected mcial profiling in the
criminal cantext to strict scrutiny analysis ™

By refusing to hold immigration policies to strict con-
stitutional review and instead choosing to uphold the
dectrine of plenary power, the courts would entrench
the United Srates in its history of racism, senophobia,
and discriminarion rather than allowing the jurispru-
dence 10 evolve to encempass the core constitutional
values of Equal Protection and Due Process that have
developed domestically, Cases that rely on the plesary
power doctrine to further discriminatory immigration
policies should be wiewed in the same light that we now
cast on other cases from the same era, such as those that
upheld racial segregation, as blemishes on Amencan
legal himory.

There are grounds to hope for change. Courts have
been moving towards imposing constinutional limira-
tions in areas of historical deference to Congress. While
the Supreme Court has asserted that Congress has ple-
nary power over 8 multitude of its tasks," it has never
held that Congress is authorized to violate the

Constitution in wielding this power. In fncr, the Court
seems almost eager to curb the “plenary power” of
Congress in other arcas, such as interstare commerce.™
ludicial review of Congress's unmigranon policies is
necessary to muintain the integrity of separation of
powers and to mamtain the integnty of the
Constitunion. In INVS . Chadba™ and INS w 81 Cyn™
the Court did not challenge Congress's plenury power
over immigration, but emphasized that this power was
subject to judicial review because only the courts “can
decide the constimtionahity of a statute” and that even
the Executive's assent to 4 bill thar conflicts with
Constirution will not shield it from judicial review.™

L. The Standard of Review

Despite the lingering effects of the plenary power doc-
trine, courts have been willing to subject government
policies to constimtional review, though in most cases
only rational basis review.'™ Recontly, in Zasfopdar .
Davi,™ the Supreme Court expressly rejected the gov-
ernment’s argument that Congress has plenary power
"to create immigration law, and that the judicial branch
must defer to executive and legislative branch decision-
making in that area,” by citing a string of cases that
reinforced the Court's ussertion that that power was
subject to "important constitutional hmitations.™™ At
the same time, Zadvydas provides firtle guidance as 1o
the boundaries of those “important constitutional
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limitations,” since the Court's ruling in thar case was
based on the wording of the statute at issuc.

In Nyguyen v Immigration and Natwralization," the
Court reviewed the constitutionality of 4 government
action where the statute in question ser forth different
rules for citizenship depending an the gender of the
parent involved. The Court’s analysis was based on 2
stundard of inmermediate scrutiny (under which, in order
to be cansistent with the Constitution, the government
objective must be an “important”™ ane and the means
used to uchieve it must be “substantially reluted” to that
objective}. The Court declined to decide if some lesser
threshold was applicable due ro Cangress’s immigranon
andl naruralization power.™ Although the Court did
state that it would have discussed plenary power if the
statute had fuiled equal protection analysis, it is impor-
tant to note that the Court chose to apply heightened
equal protection scrutisy at all when the plenary power
doctrine might have allowed it to resort to a maore difer-
ential analysis of Congress' decision.

In [zer, there is reason to believe that courts might
even be ready finally to discard the plenary power, Over
the past century, at least eight Justices huve held that
the Constitution: prohibits deportation on the basis of
race,"™ and the Restatement (Third) of the Foreign
Relations Law of the United States notes thar *{ije was
long assumed that there are no constitutional limitations
on the power of Congress 1o determine whom it will
arhmit or exclude. . it is now open to question however,
whether Congress could exclude an alien. . solely on
account of race or religion.”™ Historically, the Court
has been most willing to overturn Congressional acfions
when race wiis 2 motivating factor.

Without the plenary power doctrine to shield immi-
gration policies, such policies should be subject to ordi-
nary equal protection and due process analyses, and thus
the government's actions should be held to the highest
stundards (mrermediate or strict serutiny) when the
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courns evaluate policies that categorive based on mce
and nutional origin, two of the clearest examples of
suspect classifications.

In Washington v. Dae,™ the Courr established the
analytic framewark. The Court first emphasized that
the aim of equal protection is to “prohibit the United
States from invidiously diseriminating between individ-
uals or groups.”™ Some degree of disciminatory pur-
pose und disproportionate impact was required by the
Court to trigger strict scrutiny unulysis. While D
involves a law with seemingly neutral text that in reality
has a disproportionately high impact on cestain racial
groups, the government initiatives at issue here—the
Absconder Apprehension Initiative, the Voluntary
Interview Project, and the National Security Entry-Exit
Registration System—ire expressly discriminatory in
their text alone, in particular, based on mational origin,
and therefore represent an even clearer case of u viola-
riom of equal protection. Following the September 11
attacks, the government has not attempted to hide the
discriminatory purpose of its current immigration poli-
cics; detention profiles collected in this report and by
news medis are evidence of the laws' i
impact. Therefore, the Dever analysis indicares that
these policies should trigger strict serutiny.

In Phyler v. Doe,™ the Supreme Court emphasized
that the U.S. Constitution's Fifth Amendmenr Due
Process protections extended to all persons present in
the United States, "even aliens whose presence in this
country is unlawful.""“The Court declared, “we have
clearly held that the Fifth Amendment protects aliens
whose presence in this country is unlawful from invdi-
ous disertminanon by the Federal Governmene.™"'
Thus, the government's broad discretion in the immi-
gration area is not a ligense to engage in invidious
discrimination.

The plenary power doctrine stands in direct opposi-
tion to fundamental constitutional principles of due
process, equal protection and separation of powers.
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Adherence to the doctrine has the destructive effect of
“distarting modem constitutional jurisprudence and
countenanang what otherwise would be invalidured as
arbiteary and discriminatory government behavioe™ wath
its “corrosive effects” on the equality norms enshrined in
the due process clause of the Constitution, " The gov-
ermment’s initiatives, to the extent they have been open-
ly based on a policy of invidiously discriminating against
mdividuals wathin the rerritery of the Unined States by
singling our some for different rrearment according ro
their national origin, should be invalidated as an egre-
gious violation of the constitutional principle of equal
protection under the law.

I11. Abusive Detention Practices
A. Prolonged Detention

As MPI5 interviews of post-September 11 detuinees
and therr lawyers found, a large number of individuals
were not charged with any immigration vialation within
forty-cight hours, and in many cases, for weeks or even
months."" This results in a situntion where individuals
ure detained for prolonged periods without explanation
or justification, unable ro challenge their continued
detention or effecrively respond 1o the govemmenr
authority, violating both LS. law and fundamental
principles of our socicty.™ The right to substuntive
diie process is a fundamental principle of LS, law and
society. [n the wake of the evens of Seprember 11, the
LIS, government has enacted a number of policies
involving the detention of individuals that violare
substantive due process. These imtiatives have resulted
in many instances of prolonged detention, depriving
individuals of their due process rights at vanous stages
in the detention process.

The Fifth Amendment’s Due Process Clause forbids
the government to “deprive™ any “person.. .of berty
without due process of law.™™ The Supreme Court in
2001 opined that “[flreedom from imprisonment—from
government castody, detention, or other forms of

physical restraint—les at the heart of the berty that
Clause protects. Government detention violares the Due
Process Clause unless the detention is ordered n o eriminal
proceeding with adeguate procedural protections, or, in
cermain special and ‘narrow’ non-punitive ‘dreumstances,’
where 4 special justification, such as harm-threarening
mental illness, outweighs the “‘mdividual’s constimutionally
protected interest in avoiding physical restraine.™

The Supreme Court has held unambiguously thar the
“Due Process Clause applies to all ‘persons’ within the
Unired Srates, including aliens, whether their presence
here is lawful, unlawhul, temporary, or permanent,””
In 2001, the Court opined that 4 statute permitting
indefinite detention of a noncitizen raises serious
constitutional problems. ™™

The post-September 11 government imitiatives dis-
cussed below mandate prolonged detention, depriving
indlividuals of their liberty without due process of law.
In daoing so, these initimtives have invoked various
suthorities, none of which command more authority
than the LS, Constitution. This section discusses the
prolonged detention of nomcitizens in various stages in
the process: before being charged, while charges are
pending, and at the point ar which such individuals

have been granted voluntary departure or ordered
removed,

B. Precharge Detention and Deprivation
of Due Process: Amended 8 C.F.R. §287.3

Following the events of Seprember 11, legishative and
regulatory changes have granted the Arrormey General
greater discretion to defain and deport aliens, endanger-
ing established principles of substantive due process.
The amendment of B C.ER. § 287.3(d) i 2001 (the
“wmended regulation”) allows the INS to detain noncin-
zens without charge for a “reasonable period of time®
under “etnergency or other extraordinary circumstance|s].™”
In cases in which "reasonable period” is undefined, the
regulation thus allows for indefinite pre-trial deten-
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tion—contrary to basic principles of due process and the
Supreme Courr’s landmuark holding, thar indefinine
detention even affer & person is ordered deported 15
uncanstitutional. ™

The amended regulation does not define “emergency
or other extraordinary cireumstance.” Nor docs it
require thut the alien's detention be related to the emer-
gency. Finally, under the provision, many noncitizens are
also being held withour bond under the pretexr of unre-
lated criminal charges or minor immigrution violations,
in "a modern-day form of prevenrative detention.™ In
Zdhgdmuﬂnu:.thcﬁupmmﬁmmhdd that the
Constitution demands that a noncitizen's post-removal-
arder detention be himited to “a period reasonably nec-
essary” to effect that person’s removal.* Even where
removal proves impracticable, the Court held that the
Constitution “does not permit indefinite detention.™™

While the amended regulation governs pre-trial
detention, as opposed to post-order detention, the con-
cept of indefinite detention at any stage in an individ-
ual’s cane clashes with the constitutional principle of
substantive due process and with the application of that
principle to the immigration context by the Supreme
Court in Zadvydas. The authority to detsin noncitizens
for a prolonged period or indefinitely before charging
them is dubious at best.™

1. Fifth Amendment Due Process Protections

The amended regulation is ar odds with Fifth
Amendment Due Process requirements.™ The Fifth
Amendment restriction on the government's power to
detain individuals other than in limited punitive and
non-punitive circumstances is remforced by the Due
Process requirement that detention be implemented
“in a procedurally fair manner that allows a detaines

* Soy Zadvpdan, ST LS o 678

to be heard ‘at a meaniogful time and in a meaningful
manner,”*

The amended cegulation is also not narrowly milored
to its regulatory purpose of “process{ing] cases that anse
in connection with terronst activities™ ennnected to the
September 11 armacks, and lacks procedural safeguards
to ensure that application of the measure is no broader
than pecessary. The provision for unlimited detention in
emergency circumstances ilso fails to define & maoamum
period of detention,”” and fails to sepazate detainees
fram those held under criminal charges

Finally, the amended regulation fails to meet the
balancing test established by the Supreme Court in
Matheus v Eldridge,™ lacking procedural protections
aggainst the erroneous deprivation of liberty resulting
from the governmental interest being served by the
amended regulation: the prolonged or indefinite deren-
tion of individuals arrested without a warrant for immi-
gration violations to counter terrorism. The lack of pro-
cedural safeguards in the context of 4 deprivation of lib-
erty is even more egregious in light of the relatively
small cost to the government of providing 2 detainee
with access to counsel, information regarding the reason
for detention, and a meaningful hearmg following
arrest.

2. Violation of the Fourth Amendment

The amended regulation also runs afoul of the Fourth
Amendment requirement of u prompt finding of proba-
ble cause following a warrantless arrest.™ Courts have
held the INS 1o the probable cause requirements of the
Fourth Amendment in connection with stops and
scarches™ and arrests of noncitizens' and have found
that noncitizens may not be detained for periods of
unreasonable duration.'™ In addirion, the standrd of a
“reason to believe” that an alien is in violanon of 1mmi-
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Of the agencies on the list provided to Fayad, only
one number was 3 working contact for an agency thar
provided legal counseling to deramees and none of the
organizations agreed to provide representation. As a
result of this pobicy, Fayad never found legal representa-
tion. On October 18, when allowed his first “social” call,
Fayad learned thar Curtis-Diop had been retained ro
represent him, however, he was not allowed 1o speak
with her directly until some time later.

On the one occasion that Curtis-Diop was able to
speak with Fayad she learned that Fayad had been flown
fram the Metropolitan Detention Center in Laos:
Angeles to an unknown location, where he was swatched
to another plane ro New York. Followang his arnval m
New York he was moved to a vun and was escorted by
six cars ro 4 detention facility in New York. He claimed
that he was mistreated while in New York, at which
point he had been in jail for over a month. While he
was in New York, Fayad saud that all the Palastanis and
Arab Muslims were kept in a special housing unit where
they were practically held in solitary confinement for
nearly twenty-four hours 2 day.

Fayad was granted voluntary departure on Dec. 18,
2001. Still, the judge refused to grant him bond on the
belief that he was a flight risk, due to Fayad's lack of
family ties in the United States. While he was in
California, Fayad had had medical problems and had
not been attending schaool for twelve credit hours. It was
on this basis that the judge deaded Fayad was no longer
in status and therefore was unlawfully present in the
United States."™ Afrer the grant of voluntary departure,
Fayad remained in custody despite the fact that his
attorney had received confirmation that he was no
lornger of interest to the FB1.

1. Vielation of Due Process

Although the Justice Department relies on the existing
material witness statute i its post-September 11 deten-
ton mnifiarive,'™ that statute itself raises constiturional

concerns.™

The material witness statute violates the Due Process
Clause because it authorizes the government to deprive
individuals who are not suspected of any wrongdoing of
their liberty. It does so based on crirteria thar bear no
rational relationship o the ends the smrute is meant o
achieve and without any prior notice to the innocent
witness,

The material witness statute™ in essence says that
witnesses should be treated like alleged criminals. The
statute, in describing how witnesses arrested and
detamed should be handled, says they should be treated
according to the provisions of another statute (18
1L5.C. section 3142), which prescribes the handling
of people accused of ecrimes, "and is not written with
the nghts of the innocent in mind. ™

Section 3142 provides that an individual may be
required to post bail, and that bail may be set ar an
amount the prisoner cannot afford. Additionally, it
allows a judicial officer to order the person held in
pretrial detention withour pessibility of release until
the case is resolved,

It applying section 3142 to material witnesses, no
consideration is given to the difference between wir-
nesses and the accused. In fact, the decision to detam an
individual under section 3142 turns on the nature of the
crime alleged. But in the case of witnesses, the individ-
ual to be detained is not the one charged with the
offense.

The matenial witness statute therefore violates due
process, by depriving innocent individuals of their liber-
ty through arbitrarily co-opting the criteria used to
establish whether individunals charged with 4 crime
should be released, In addition, the stature fails to
require any pre-deprivation notice before an arrest
warrant is issued,

2. Contravention of the Fourth and Sixth

Amendments

The material witniese statute authorizes the arrest and
detention of innocent individuals simply on the basis
thar their testimony 15 “material 1 a criminal
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proceeding” and that “it may become impracticable to
secure the presence of the person by subpoena,” viclur-
ing the Fourth Amendment directive that “no warrants
shall issue but upon probable cause.”" According to the
Supreme Cotrt, probable cause under the Fourth
Amendment requires facts and circumstances providing
reasonable grounds for belief of guilt,™ Where it allows
for a warrant to be ised for an individual not suspect-
ed of wrongdoing, the marterial witness statute authoriz-
es arrests without probable cause. The Supreme Court's
consistent interpretition of probable cause cannot
support the arrest of an innocent witness.

In addition, the marerial witness sintute does not
require that counsel be appointed for individuals arrest-
ed under that statute. One court has already miled that
the Constitution requires the appolmmment of counsel
for material witnesses."™* Therefore, where the statute
fails to provide for legal counsel for material witnesses,
it is unconsmitutional on its face.™

3. A Case Study: United States v, Awadallah™

The government's use of the material witness statute in
cases after Septumber 11 has been tested in court ar
least rwice—most prominently in the case of Osama
Awadallah.

» On Sept. 21, 2001, FBI agents in California arrested
Osama Awadallah as 5 matenial witness for a grand
pury investigation of the September 11 terronst
attacks.™ Press reports indicare that suthorities found
a note with Awadallah’s first name and prior phone
number in a car abandoned by some of the hijackers at
Dulles International Airport.™

* Over the next twenty days Awadallah was treated s 2
high-security inmate; flown w New York, placed in
solitary confinement, was shackled and strip-searched
whenever he left his cell, and was denied any visitors
or use of 1 telephone.

* Handeuffed o a chair and without immuniry, he
answered “several hundred” questions before & grand
jury on Cret. 10, 2001.

* During that quesnioning before the grand jury,
Awadallsh denied he knew anyone named “Khalid®
(onc of the hijackers’ names) but the government
produced an examination booklet thar ir had obmained
from one of his teachery, in which Awadallah had
written: “Cne of the quietest people [ have ever mer
is Nawal [another hijacker], Another one, his name
Khalid. They have stayed in San Diego for 6 monthy”

* Awadallah initally denied writing the name during
the October 10 questioning. Bur five days later, when
he again testified before the grand jury, he stated that
he had written the word "Khalid.” The government
subsequently charged Awadallah with two counts of
knowingly making a false material declaration before
the grand jury (perjury) for (1) testifying that he did
not know anyone named Khalid, and (2) restifying
that he had not written the word "Khalid” in the exam
boaokler.

* On Dec. 3, 2001, Awadallah moved for an evidentiary
hearing to suppress “(1) all physical evidence found

by law enforcement officers who seanched his home,

computer and cars, and (2) all sturements that he

miade to any government ggent from Sept. 20, 2001,

through Oct. 3, 2001," as well as to dismiss the

indictment.
* Awadallsh spent 83 duys in jail before being released
on buil.

On April 30, 2002, Judge Shira Scheindlin of the US,
Districe Court for the Southem District of New York
dismissed rhe perjury charges against Awadallah, con-
cluding that "Awadallah’s testimony befure the grand
jury wus undoubredly the product of an unlawful seizure
because the government lacked the srtutory suthority
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1o dezain him under section 3144."™ According to the
court, under the Fourth Amendment, imprisoning »
grand jury witness constitures 4 sefzure and, as such,
must be reasonable.

Judge Scheindlin’s opinion asserss that the govern-
ment may secure an individual's grand jury restimaony by
court-issued subpoena—a method thar "infninges on an
individual’s liberty [but] is nonetheless a reasonable
measure 10 secure information about a potential crime
because the extent of the intrusion on the witness's
liberty 15 mummal ™ She notes that:

|i}n Congress's view, a reasonuble balunce was to
require that “no marerial wirness be detained
because of mability 1o comply with any condition

of release if the testimony of such witness can ade-
quarely be secured by deposition,” This solution
allows the prosecution to obtuin testimony for use at
trial, permits the defendanr to confront the witness
as the Constitation requires, and only intrudes on
the witness's liberty for the time thar is necessary

to ohrain his testimony.™

Applying that reasoning to Awadallah himself, Judge
Scheindlin found that his “imprisonment...as a high
security inmate for twenty days illustrates thar the limi-
tations in section 3144 are meaningless if the saame
applies to grind jury witnesses. Such an interpretation
poses the threar of making detention the norm and
liberty the exception.™™

Judge Scheindlin’s opinion also implics thar applica-
tion of the material witness statute to Awadullah may
have been a pretexe:'™

* dumdalied. 202 FSupp. 3d ar 50

|o]ther reasons may motivate prosecutors and law
enforcement officers to rely on the material witnes
stutute. Attorney General John Asheroft has been
reparted as saying: "Aggressive detention of law-
breakers and material witnesses is vital to prevent-
ing, disrupting or delaying new atracks.™ Relying on
the materiul witness statute to detain people who
are presumed innocent under our Constitution in
order to prevent patential crimes is an illegitimare
use of the statute.™

Judge Scheindlin held that the materiul wimess
statute does not authorize the detennion of marernl
witnesses for u grand jury investigation.' But in
subsequent decision regarding the application of the
material witness statute to grand jury witnesses,™ Judge
Scheindlin's reasoning was rejectad by ber colleague in
the Southern Districy, Judge Michael Mukasey.

Judge Mukasey cited legal authority supporting the
claim that the matenal witness statue does not violate
the Fourth Amendment when applied to grand jury
proceedings. ™ [n addirion, Judge Mukasey said that the
reasoning of Awadailah is unpersunsive, since “constru-
ing the statute 1o exclude grand jury proceedings does
not avoid the constitutional problem presented by
imprisoning someone who is merely a witness and is
not sccused of a crime.™™

However, notwithstunding the impaortance of the civie
duty articulated by Judge Mukasey to provide evi-
dence,™ the fundamental importance of the need to
respect individual liberty, an established constirutional
principle, supports Judge Scheindlin's approach of inter-
preting the material witness statute narrowly in light of
irs potential infringement on fundamental civil libertes.
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F. The USA PATRIOT Act: Claimed Authority
to Detain

The USA PATRIOT Act™ gives sweeping new powers
to both domestic law enforcement and international
intelligence agencies, and greatly restricts the oversight
and wathority thatr previously gave courts the opportum-
ty to ensure that these powers were not abused. ™

The Act granted the government authority to detain
individuals for seven days wathout charge or probable
cause for arrest, on the government’s unreviewable belief
thart the individual is engaged in terrorist activity™
This aurhority has apparently not ver been invoked
by the government.

These provisions sanction government activity
contrary to the Due Process Clause af the Fifth
Amendment and the protections of the Fourth
Amendment aguinst unreasonable searches and seizures.
The USA PATRIOT Act allows detention absent a
hearing or & showing that an individual presents & dan-
ger or flight risk. In addition, the seven-day detention
period authorized by the Act is contrary to the constitu-
tionl requirement that justification for an arrest must
be determined “promptly,”

The Act does not direct the Attomey General sither
to inform the noncitizen of the evidence on which the
certification of involvement in terrorism ks based, or 1o
provide the noncitizen with an opportunity 1o contest
that evidence before a court.™ Section 412 does not
permit the release of 2 noncitizen deemed eligible for
asylum of other relief,™ and authorizes extended post-
removal-order detention “if the release of the alien will
threaten the national security of the United States or
the safety of the community or any person, ™™

G. "Operation Flytrap" and “Operation Tarmac"
Though the government’s actions have violated funda-
mental civil liberties while netting few acrual rermorists,
they have been effective in wreaking havoc on the lives
of tens of thousands of immigrants trying m cam a liv-
ing, along with thewr families, colleagues and employers.
Two government imitiatives that it calls *Operation
Flytrap® and “Operation Tarmac” have produced
disturbing results.

Operation Flytrap involves sweeps at airports for pos-
sible ferrorists to “restore public confidence m flying at a
time of pitched fears.™™ As a result of Operation
Flytrap, “low level airport workers—janitors, food serv-
ice employees and groundskeepers,” some of whom were
LLS. citizens, were arrested,™ Rather than uncover indi-
vichuals finked to terrorism, the operation yielded arrests
of illegal immigrants working at airports or ULS. citizens
with minor criminal records, including a 54-year-old
Bolivian grandmother, at significant expense to the
government and with serious implications for the
individuals involved.

Individuals were asked to armve early ar the airport to
view a training video and were then arrested. *Rather
than striking a major blow againsr rerrorism, the arments
ended up turning people’s lives inside out,” said a report
in the Chicage Tribune. "Parents who were deported
have been separated from their US, citizen children.
Couples have been tarn apart. Jobs have been lost.™

Operation Tarmac, another inimative to increase air-
port security, involved arresting anyone suspected of
fraudulently obtaining security badges.”™ As a result,
alinost 800 individuals were arrested and 563 were
charged. However, none were linked to terrorism.
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Many were arrested at their homes, as in the case of
Juana Jimenez, a night shifr food services employee of
Los Angeles International Airport. She was awakened
in her home at 2:30 a,m., in front of her chaldren, by
LIS. Marshals who handeuffed her in her bedroom,™

The charges brought against such individuals were
related to [alse representation ol a social security number,
use of a false social security card or falsely claiming to be
a LS. anzen, all of which are suthciently minor thar a
LS. artorney has the discretion not to prosecute ar all.

Federal Public Defender Kiya Kato noted, “These are
people who haven’t done anything wrong other than
work and try to support their families, but they are peo-
ple who in [the government’s| mind are throwaways,
whao they can use o pur forth this appearance of having
done something preductive abour terrorsm. ™

H. Conclusion

Although the government has a legirimare interest in
fighting and preventing terrorism, the bedrock prina-
ples of our democratic society must be preserved.
[nitiatives thar result in prolonged and unconstitutional
detention strike at the heart of these principles, depriv-
ing individuals of their fundamental right to liberty.

Disturbingly, as noted above, such initiatives have
been used against individuals who have not been
charged with or convicted of crimes of terrorism.
Instead the governmenr seems to have undertaken a
broad policy of preventive and investigatory detention,
in the hope of uncovering information from innecent
individuals. Bolstering this impression are the cases in
which innoceat individuals have voluntarily approached
government authorities w provide information and were
detained in violation of constitutional norms as a result.

One such case 15 that of Mustafa Abu Jdai, whae
approached the FBI on Sept. 13, 2001, knowing that he
was out of immigration status, because he believed that
he had come mto contact with one of the idennfied
hijackers.™ Answerning an advertisement for work ar a
Dallas mosque, [dai mer with four Middle Eastern men

fil] ,J
Hy hf

who asked him ro attend flight school in Florida in
exchange for thousands of dollars in cash and spoke of
him being a hero. Jdai identified Marwan Al-Shehhi,
one of the hijackers, as ane of the men whom he met
with in March 2001, As a result of coming forward,
Jdai was arrested after failing an FBl-administered
polygraph test and was held in a Dallas jail on immigra-
tion charges for an expired visa "

IV. Further Deprivation of Procedural
Safeguards: Secret Deportation
Hearings, Secret Detentions, and
Protective Orders

Since the September 11 arracks, the Department of
Justice has conducted secrer arrests and detentions of
more than 1,200 people in terrorism-related investiga-
tions.”* The government then subjected many of those
detainees, and others subsequently arrested, to closed
hearings. There has been a determined effart by the
government to hide the identity, number and where-
abouts of irs detainees.

These actions violate bedrock principles of LS, law
and society: the principles of due process, and of the
public and presss nght of aceess to government pro-
ceedings under the First Amendment.

The First Amendment protection of the puhlic's right
to be informed about government action is at the heart
of our democratic structure, and is crucial ro maintain-
ing government accountability to the public. By pre-
venting the pubhe from examining government activi-
ties, the fairness and proper functioning of our demo-
cratic system is inherently compromised. In the case of
immigration proceedings, where the government is
given exceptionally broad discrenion, the sateguards of
public access to information are even more fundamental.

The individuals directly impacted by paolicies carried
out in secret are further deprived of their rights under
the Due Process Clause. Because of the secrecy of their
circumstances, they may be unable to obtain the
resources needed to exercise or protect their rights,
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Because of the complexity of immigration law and the
deportation process, a policy depriving noncitizens or
their families of access to information regarding their
whereabouts, status, or evidence brought against them is
squarely at odds with the principles and protections of

due process.

A. Secret Deportation Hearings and

“Special Interest” Designation

On Sept. 21, 2001, Chief Immigration Judge Michuel
Creppy issued a memonandum™ (the “Creppy
Direcnive”) requiring Immigration Courts te close
depormation hearings thar invelved persons in cases clas-
sified by the Artorney General as “special interest.” This
action has resulted in an unknown number of secret
hearings, kept off the dockets and removed from the
view of the public, the press, and even family members
of the parties. These secrer hearings are part of a larger

system of secrecy employed by the Justice Department
in investigations in the aftermath of September 11,

1. Violation of Principles of Due Process and
Ovpen Government

Because of the blanket closure of removal hearings, it

is impossible to know exactly how many have taken
place, and information about the detainees has been
limited. More than 1,200 individuals have been arrested
following the Seprember 11 artacks in rerrorism-related
investigations, almost all of whom, sccording to immi-
gration lawyers, are Islamic or from the Middle East

or South Asia.

In a lerter to Senator Carl Levin, dated July 3, 2002,
Assistant Artorney Ceneral Daniel Bryant indicated
that the INS has demined 752 individuals in rerrorism
investigations und the hearings of 611 of such indvidu-
ils were closed.” Of the 752, most of the detainces
have heen deported but, as of late June 2002, B1 indi-
viduals were being detained.

= Memorendum from Chied Tnmigration Jutlge, Michuel Creppy (Sepr. 21, 301,

Over half of those detuined were arrested for immi-
gration offenses that were, acconding to an NS official,
stmilar 10 “spitting on a sidewalk" **

The First Amendment confers a right of public access
ta deportation hearings.™ “I'he only safeguard on [the]
extraordinary government power [ro control our bor-
ders] is the public, deputizing the press as guardians of
their liberty,” said the Sixth Circuir in Detreit Free Press
v Arhergft ™ By placing its actions beyond pablic scruti-
ny, the government threatens to deprive the public of
this safeguard. “The First Amendment, through a free
press, protects the people’s right to know that their gov-
ernment scts fairly, lawfully and accurately in deporta-
tion proceedings,” the Sixth Circuit said. “When gov-
ernment begins closing doors, it selectively controls
mformation rightfully belonging to the people. Selective
information is misiformation, ™

There is little mformation available on how cases are
designated a5 special interest. The concealment of the
process of designating a case as “special interest” denies
the individual an opportunity to challenge the "special
interest” designarion of his case or even understand why
the case has been placed into the category, depriving
him of his rights to due process. In addition, the
government is never called upon o publicly justify
or explain the designanion, which is contrary to the
open working of government intended by the First
Amendment,

Since they have been pratected from challenge by
bemng hidden from public view, “special interest” desig-
nmations may be more susceptible to selective application.
Despite the secrecy, it has become evident that the
“special interest” category has been applied primarily
to Arab immigrants.

The district court in Detrowr Froe Press w Asherefi
reported that the noncitizens undergoing closed removal
proceedings were prmarily noncitizen young men of
Arab or Muslim background. The court stated specifi-
cally that, us part of the investigation following
September 11, "the Government hus identified, ques-
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tioned, and institured removal proceedings against 4
number of noncitizens, primarily young men of Arab or
Muslim background. ™"

Under the Creppy Directive, the immigration judge
who presides over the removal proceedings has no
power 1o evaluate or rule on either the categorization
of the noncitizen as “special interest” or the mandared
closure of the proceedings pursuant to this categoriza-
ton. Onee the case is designated “special intesest,” the
hearings in the case are automatically closed.

The inability of lawyers and advocacy groups to locate
or identify individuals subjected o secret proceedings
further deprives these individuals of their rights. The
Sixth Circuit noted in Defroit Free Press v. Asheraft that
“[tlhe rask of designating a case special interest is per-
formed in sccret, without any established standards or
procedures, and the process is, thus, not subject to any
sort of review, either by another administrarive entity or
the courts, Therefore, no real safeguurd on this exercise
of authority exists."™"

As Lee Gelernt of the American Ciwil Liberties
Union noted, "It is difficult to overstate the importance
of public scrutiny of the INS process, where detainees
are facing a trained prosecutor, often without counsel,
and the outcome of the heaning will hterally determine
whether they are locked up for months and rhen
dqm_ﬂtd.m!ﬂ

Historically, immigration court proceedings have
been, ptt:.‘!l.llnpti‘h‘tl}" open to the public, and may only be
closed if the presiding immigration judge finds it neces-
sary under certain specified circumstances.™ Rarher
than propoese a narrowly tailored policy that balances
First Amendment and Due Process prinaples to
achieve the legitimare goal of national security, such as a
case-by-case analysis, the Creppy Directive is overbroad
in depriving individuals and the public of their funda-
mental rights.

™ Derroit Fese Previw bersfl, 195.F Supp. 2d 937, 040 (E.D. Mich , 20032),
oM F 3d 681 (hth cie 202).

*Thomara Avdy, pegpem e 287

" Sve § O FR§ 240, 10b), § CFR § 127

2. Detroit Free Press v. Asheroft and
North Jersey Media Group v. Asheroft

In two cases challenging closed heargs, the press has

filed suit after being denied entry to removal hearings

of noncitizen Arab men, Both cases were decided upon

First Amendment grounds ar the district court level.

On appeal, the Sxth Cireuit found the Creppy Directive

unconstitutional. The Third Circuit panel disagreed with

the Sixth Circuit, reversing in favor of the government.™
Despite the Third Circuit’s opinion, the factual back-

ground of the cases dernonstrates the intrusion upon

individual liberties at stake in the closure of hearings.

In the Eastern Distriet of Michigan, the press filed a
complaint after being excluded from the hearing of
Rabih Haddad. Haddad, 2 native of Lebanon, resided in
Ann Arbor, Michigan, having arrived in the Unired
States in 1998 with his family. Haddad was the founder
of 2 Muslim charity, Global Relief Foundation™ He
leetured frequently on Islamie history and rhe role of
Muslims and was the contact person for his community
following the September 11 attacks in talks ar town hall
meetings and other evenrs.

Haddad was taken inro custody by the INS on Dec.
14, 2001, and held at the Monroe County Jail for over-
staying his six-month tourist visi. On the same day, the
charity's Chicago office was raided.™ The INS initiated
removil proceedings in Detroit before Immigration
Judge Elizabeth Hacker. The FBI suspected Global

‘Relief of being inked o Osama bin Laden's al Qaeda

terrorist network, and the assets of the charity were
frozen. Haddad and Global Relief denied involvement
with terrorists.

On Dec. 19, 2001, Immigration Judge Elizabeth
Hacker conducted a bond hearing in Haddad's case.
Shortly before the hearing began and without prior
natice, courfroom security officers announced thar the
hearing was closed to the press and public. In response
to Haddad's objection, Judge Hacker "stated that the
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decision to close the proceedings came from her super-
visors and that she lacked the power 1o reverse the deci-
sion,"™ Judge Hacker denied bail and ordered Huddad
dermined. Subsequent hearings in Haddad's case held
on Junuary 2 and 10 were also closed 1o the press and
public.* In response to the closure, Haddud and news-
paper plaintiffs filed complaints against the government
seeking a declarunion thur closed procedures vialared
their First Amendment right of access and an injunc-
tion to prevent future closure in the procedure.

Until March of 2002, Haddad was held in solitary
confinement at the Metropolitan Correctional Center in
Chicago.”" He remained in custody there until the weck
of June 10, 2002, when he was transferred w an INS
detention center in Monroe, Michigan.™ He was
denied immigration bond. As of April 2003 he
remdined in detenrion.

Haddad’s conditions of detention have vaned in the
morc than 15 months of his detention, sometimes as 2
reflection of the changing political citcumstances out-
side of his detention facility, In February 2003 the
Monroe County Jail began to refuse Haddad's wife and
family visitation rights, citing heightened national secu-
rity in anticipation of the ULS. strikes agunst Img,™

On Oct. 19, 2002, the ULS. Treasury Department
designated Global Relief as a group that supports
terrorism. ™ However, Haddad has not been charged
with terrorist activity as of April 2003, Haddad s
‘currently seeking asylum, believing thar his return o
Lebanan would endanger both himself and his family
due to the publiaty regarding his case.™

"
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A similar suit was filed by reporters in federal district
court in New Jersey.™ A newspaper reported that,
*[bJetween November and Febnuary, reportens from the
Law Jowrnal and the Herald News of West Paterson
wese prevented from attending court sessions for several
of the hundreds of Muslims charged with immigration

olutions ™™

One of the hearings that were closed 1o reporters was
that of Malek Zeidun. Zeidan is a Syrian who armived in
the United Srates 14 years ago, and overstayed his
tourist visa. According to press reports, he had worked
in Paterson, New Jersey s an ice cream truck driver and
doughnut shop employee.”™ INS agents found Zeidan
in February of 2002, when they came to his apartment
loaking for a former roommate in 3 marmage fraud case.
The agents asked him o appear at the INS office the
next day, at which time he was raken into custody and
held in New Jersey's Hudson County Jail for approxi-
mately forty days.™

According to his attorney, Regis Fernandez, at
Zeidan's subsequent hearings, the judge cleared the
court of everyone except Zeidan and the lawyers, after
the prosecutor notified the judge that Zexdan was the
subject of 4n investigation related ro September 11.'* In
response, Zeidan filed suit against the Artorney General
alleging a violation of his due process righrs. ™!
Following this action, Zeidan was released from custody
on & bail of §10,000.* The government subsequently
removed his case from the “special interest” designation
and moved to dismiss Zeidan’s action as moot.™' On
April 2, 2002, Bennet Zumfsky, also Zeidan's attorney,
confirmed that he would not oppose the government's
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motion and accordingly, the Zeudan case was dismisesd
on April 16, 2002.* As of Apnl 2003, Zeidan still faces
deportation.™

District courts in both of the cases broughs by the
press granted injunctions against closing the hearings,
finding on First Amendment grounds thar the closure
was unconstitutional.™ In Detroir, in Haddad’s case,
federal distrier judge Nancy G. Edmunds rejecres] the
government's argument that it should be allowed to
determmne whach bearings must be closed wirhout pre-
seating arguments and evidence to immigration judges,

Judge Edmunds stated, *[i]t is important for the pub-
lic, particulariy individuals who feel thar they are being
targered by the Government as 4 result of the wrrocisrs
atracks of Seprember 11, to know thar even during these
sensitive times the Government is adhering to immigra-
tion procedures and respecting individuals’ rights. ™"

Edmunds also indicated that an immigration judge's
dectsion to detain Haddad since December 2001 may
have been affected by a “climate of fear” and “unsup-
ported allegations.™™ Underlying her apinion was the
notion that the government should at least make public
the process through which cases designated as “special
interest,” and that process should include individualized,
case-by-case review and factual findings by an
Immigration Judge in order to assure sccountsbility and
transparency. Judge Edmunds stated, “An open deten-
tion and removal heanng will assure the public that the
government itself is honoring the very democratic prin-
cples thar the terronsts who commirted the atrocities
of 911 sought to destroy.™*

On Apr! 18, 2002, the Sixth Circuit denied the gov-
ernment’s request for a stay of the district court order
requiring it to produce transcripts of Haddad's hear-
ing."™ On April 19, 2002, the Justice Department
agreed to release the mmigration court documents in
-
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Huddad's case. However, the department srated that it
planned to withhold the information pertaining to other
detainees,™

On Aug. 26, 2002, the Sixth Circuit, in @ unanimous
three-judge panel, affirmed the districr court's arder o
grant a preliminary injunction on closed hearings, hold-
ing that the government had unlawfully held secret
deportation hearings solely on the basis of the govern-
ment's assertion of potential links between the individu-
als subject to such closed hearings and terrorism. The
Circurr Court panel, comprised of Judges Damon |.
Keith, Martha Craig Daughtrey and James G. Car,
ruled in fewer than three wecks ufter hearing oral argu-
ments and recognized thar the government had present-
ed “compelling interests to justify closure.” However,
recognizing that deportation hearings “are exceedingly
formal and adversarial,” the Court held that the Creppy
Directive violated the Canstitution, since the govern-
ment’s inferest in preventing terrorism must be argued
before an immigration judge in each particular case. The
opinion of the court questioned the government’s com-
mitment to an open democracy in strong terms, staring
“Democracies die behind closed doors.™

On Sepr. 25, 2002, the Justice Department announced
that it would comply with the federal court order to
grant an open detention hearing to Haddad. Haddad
remained in federul custody after a second hearing o
determine if he should be reledsid on bond, pending
immigration proceedings™’ und received a new bond
hearing before Immigration Judge Robert Newberry,
Haddad had urgued that Judge Hacker had been “ruint-
eid” because of the secrecy of the immigration hearings
before her. Ocrober 24, Immigration Judge Newberry
ruled that Huddad must remain in detention, although
Newberry said he could not be certain whether Haddad
supports terrarism,™ Parts of Newherry's ruling were
sealed, but the unsealed portion mdicated thar the
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recent Treavury Department decision designating
Global Relief a5 a group that supports terrorism
contributed to his decision regarding Haddad. ™

In the New Jersey press suit that was partly based on
Zeidan's case, the Districe Court's reasoning was similar
to that of the Sixth Circuir. Judge John W, Bissell
ordered that all deportation hearings be opened nation-
wide and clowed only on a cuse-by cave basis if the govw-
ernment could show jusufication. Judge Bissell noted
thart “since 1964, federal regulations have expressly pro-
wvided a presumption of openness for departation pro-
ceedings. ™™ Judge Bissell asserted that in order to close
hearings, & compelling government interest must be
shown, and the closure of hearings must be narrowly
tuilored to achieve the government inresest. In addition,
the Judge noted that the Creppy Dhirective is overbroad
as “ir does not permir the individual to elect [the protec-
tive treatment, secrecy, intended to protect demainees

Judge Bissell denied the government's request for a
stay, pending appeal, of the district court’s order enjoin-
ing the enforcement of the Creppy Directive mandate,
and on June 17, 2002, the Third Circuit also denied the
government's request for a stay.™ The government then
appealed the Third Circuit’s denial to the Supreme
Court,™ On June 28, 2002, the Supreme Court decided
to grant the government’s request for a stay, allowing
Zeidun's heanings to remam closed ™

I
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Subsequently, on the government's appeal—notwith-
standing the compelling nature of the Due Process and
Fiest Amendment claims in Zeidan's case—two of the
panel of three Third Circuit judges held that the gov-
emment may close hearings for national security rea-
sons.” The opmion of the Third Circuit majority writ-
ten by Chief Judge Edward Becker guve greater weight
to the government’s national security clams, dismissing
the Sixth Circuir decision regarding Haddad and anoth-
er Third Circuit decision granting access to a rown
Planning Commission meeting.™ Judge Becker noted
that Congress has never explicitly guaranteed public
access to deportation proceedings and sserted that the
rebuttable presumption of openness creared by INS reg-
ulation does not estahlish o First Amendment right of
access to such proceedings.

Judge Becker's opinion has been criticized for accept-
ing the government’s position that “information rhar
might sppedr innocuous in isolation.. .can be firned into
a bigger picture by tesrorist groups.™ The opinion also
concedes that the government has not presented
evidence of concrete risk from presumprively open
heanings, keaving open the argument that less intrusive
measures, such as 8 case-by-case determination may be
adequate to serve the government's objectives, ™
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B. Secret Detentions

Secrvs arrests ave @ concept odious to @ democratic seciety and
profoundly antizhetical 2o the bedrock valnes that chavacter-
izt & free and spen society such as aurs.
- Judge Gladys Kessler
Center far National Secursty Studier v UK.

Department of Jurtice, 215 FSupp 2d 94,
(D.C. 2002)

After September 11, the Department of Justice arrested
and detained over 1,200 people, some in secret, and
subsequently subjected muny of those detainees ro
closed hearings.”™ This section of the report will analyze
the harms this policy of secrer detention causes to indi-
vidual detainees, their families, communities and the
wider public.

1. Harms to individuals

The net effect of & policy of seeret arrests followed by
secret detentinns s the “disappearance” of individuals.
Government secrecy is 8 purticularly ternfying prospect
when detainees are denied access to counsel, are held
incommunicado from their families and, in some cases,
where the only witnesses to their nrrest are also

detained ™ Families and communities ure left facing the
long and difficult task of piecing together what little
information is released in an effort to find their missing
relatives. ™

The government’s policy of secrecy in this area is
undeniuble. The initial sweep of urrests conducted after
September 11 was largely covert, often with no infor-
mution provided ro family members ubout the location
of the detainees. Since thar point, the informarion thar
has been made public has been partial, selective and, at
times, conflieting. At no time has information been
puhlicly released providing the names or whereabouts
of all those who have been derained. ™

In fact, there has been a determined effart by the gov-
ernment to hide the identity, number and whereabouts
of these detainees. After the release in November 2001
of a tally of derained individuals—1,182""—the
Department of Justice reversed its position on making
even this rough statistical informarion available to the
public, and bas not released a subsequent figure for
additional numbers detained.™ During the period fol-
lowing November 2001, new programs for the arrest
and detention of noncitizens were introduced,™ under
which potentially hundreds of additional individuals
have been detmined.
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In a July 2002 letter from the Department of Justice
w0 Senator Carl Levin, the information provided about
the numbers of detainees held over the course of the
investigation and the number of individuals still in
detention conflicted with earlier statements. ™ Furthes,
the letter clearly stated that the Department of Justice
does "not maintain records [of].. the total number of
individuals who have been demined without being
charged. "™

In wddition to the secrecy surrounding the identities
of the detainees, the climate of disappearance Is rein-
forced by the scarcity of mformation made avalable
about the basis of the detentions, including whether
they resulted from alleged eriminal or civil (immigra-
tion) violations. Only months after the first wave of
detentions was the government forced, by the courts
and public pressure, to reveal limited information on the
charges against the deramees.

When the government did release partial informarion,
the Justice Department conceded that fewer than ten
percent of the detainges were facing criminal charges—
and none of those picked up after September 11 had
been charged with terrorism-related crimes—Ileaving
over a thousind individuals presumably in immigration
derention.” That the majority of detainees faced
nothing more than minor immigration charges only
exacerbated the widespread view among immigrant
communities, and the public at large, that their deten-
tions were arbitrary and the result of scapegoaring
rather than careful criminal investigation.

() Due Process Violations

Realistically, the procedural rights contained in the
Fifth and Sixth Amendments are far more likely to be
abridged when detentions are secretr. The reasons for
this are many. First, the detuinee faces major obstacles
in commumicating with the outside world, und vice
versa. Access to phones, family visits, and consulrations
with counsel are extremely hmited.™ Second, the refusal
to disclose the wentities of the detainees makes it diffi-

culr, if not impossible, for detinees to benefit from
public scrutiny of the conditions of their deteation, the
timeliness of the filing of charges and the faimess of the
hearings. Third, the detsinees’ Sixth Amendment right
to 4 public und speedy trial is compromised when their
detention s made secret and the ability of the defendant
or the public to demand a speedy trial is impaired,

The viclations of the procedurul nghts of post-
September 11 immigration detainees include: (a) the
government's failure to bring timely churges against
derainees, (b) the government’s failure to inform
detuinees of any charges they may face, and (c) the gov-
ernment’s failure to inform the detainees of their rights,
including right 10 counsel and right to conracr their
consulates,

It is therefore not surprising that, on Aug. 13, 2002,
the American Bar Associanon condemned the govern-
ment’s secret detention of immigrants since September
11, largely based on procedural concems, In particulur,
the ABA noted thar its “greatest concern is the crosion
of traditional due process sufeguards and growing
reitance on detention m the immigration context.™

(¢) Access te Counsel

Individuals exught up in the wide net cast in the
September 11 criminal investigation have a particularly
ucure need for legal representarion. One consequence of
the secrecy surrounding their detentions is that their
ability to secure the effective assivtance of counsel is
almost entirely compromised.

Individuals held under administrative detention for
immigration violarions are not entitled m counsel as
« matter of righr, bur they do have the privilege of
obmining legal representation,” In the criminal conrext,
the Sixth Amendment recognizes that defendants in all
criminul prosecutions are entitled ro the assistunce of
court-appointed counsel. Further, case law also recog-
nizes the right to counsel for people who are interrogat-
ed while in custody about criminal matters. ™
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While the Sixth Amendment is limited in its applica-
non to the criminal context, important parallels can be
drawn between immigration detainees and criminal
detainees. Immigration detainees have extremely impor-
tant mterests at stake when they po before an immigra-
tion court—aside from their liberty mterest in being
released from detennon, the decision to deport them
tor their country of origin may endanger their lives.

Further, as many imrmigration detainees are at & disad-
vantage in terms of their knowledge and understanding
of the American legal system, and even their ability o
understand the language in which rhe proceedings rake
place, the importance for them of finding legal repre-
sentation for their immigration proceedings is height-
ened. Moreover, legal representation is of crucial impor-
rance for detainees to protect their procedural rights by
ensuring that they are charged promptly or released,
brought before a judge to determine the legality of the
derention, and not subjecred to cruel and unusual treat-
ment while in detention,

The nature of the secret detentions and other facets of
the Justice Department’s treatment of the September 11
detainees, however, have severely impeded the detainees’
ahility to exercise their right to seek counsel. For
instance, Human Rights Warch has documented thar:

Deminees have not been informed of their right to
counsel or were urged to waive their nght; [Jﬂﬁcif:s
and practices of the facilities holding them have
impeded their ability to find counsel; and the INS
has failed to inform attomeys where their clients are
or when their heanings are scheduled. .. In some
cases, the INS frustrated artorneys’ efforts to reach
their clients, whether deliberately or because of
bureaueratic chaos and confusion. Artorneys have
sarl that it was hard for them to retrieve informa-
tion about their clients, including the time and dare
of hearings."™

Despite all of the impediments the government used
to limir their access to counsel, many of the September
11 derainees did eventually succeed in finding lawyers 1o
represent them. The battle was not won with obtaining

counsel, however, since a fresh set of obstacles was then
pur in place to restrict the detainees’ ability to consult
with their lawyers. A committes of the American Bar
Association, in detailing the vialation of the procedural
nights of the detainees, noted the following pattern:

Even if they succeed in hinng an attorney or obtain-
ing pro bono representation, [post-September 11
derainees| often cannot access virel information and
experience numerous difficulties preparing their
cases and communicating with counsel. INS deten-
tion practices exacerbate this simation. Although
there is nearly universal agreement rhat criminal and
non-criminal detanees should not be commingled,
the INS relies heavily on penal facilines for asylum
seekers and other administrative detainees. The lack
of access to phones, family, counsel and legal infor-
mation in these places is well documented.

The INS frequently transfers denainees to distant
locations, often withour notifying the person's
lawyer of record and without regard for the need ro
prepare for a hearing or to be close to one's family
and support system.... There are no effective proce-
dural safeguards in place t© ensure that detention is
non-punitive in nature, and judicial review 1s severe-
ly limited if available ar all.... Tuken rogether, these
prowvisions can result in long-term and sometimes
indefinite detention of administrative derainees and
significantly impacts their ability to secure and
maintain working relationships with counsel ™
One instance in which the courts have directly con-
fronted the issue of denial of acecess to counsel in the
post-Seprember 11 legal environment is in the case of
LLS. citizens being detaned by the government as
enemy combatants. While the legal designation of
enemy combatants 13 beyond the scope of this report,
the treatment of these detainees’ right to counsel illus-
trates another way in which the government is circum-
veriting constitutional protections that would normally
be granted to both citizens and nencitizens alike in the
criminal context,
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Yaser Flamdi, » ULS. citizen caprured in Afghanstan
and brought to the United States to be held as an
enemy combatant in solitiry confinement, was subjected
to extensive custodial interrogation withour sccess to
caunsel. Judge Robert Doumar of the federal District
Court for the Eastern District of Virginia (Norfolk
Diasion) recogmzed the gravity of depriving a detainee
of access to counsel.™ Judge Doumar noted in his order
that the case "appears to be the first in Amencan
jurisprudence where an American citizen has been held
incommunicado and subjected to an indefinite deten-
tion in the continental United States without charges,
without any findings by a military tribunal, and without
access to i lawyer,™ The judge went on to deny the
governmenr's request o dismiss the writ of habeas cor-
pus filed on behalf of Hamdi, demanding instead that
the government substantiate its designation of Hamdi
us an “enemy combarant.”

On appeal, Judge Dournur's decision was reversed.
The Court of Appeals for the Fourth Circuit remanded
the case 1o the Distnict Court for dismissal of Hamdi's
petition of habeas corpus. In so holding, the Court drew
4 sharp line between a defendant indicred on criminal
charges, on the one hand, and Haumdi's case, involving
the executive branch’s assertion of war powers of Article
11 of the Constitution, on the other, ™ The Court stuted
thar “|als an Amencan anzen, Hamd: would be entitled
to the due process protections normally found in the
criminal justice system, including the right to meet with
counsel, if he had been charged with a crime. But us we
have previously pointed our, Hamdi has not been
charged with any cnme. ™

The Court found that the government's two-page
declararion™ was sufficient to demonstrate that its
detention of Flamdi was a lawful one.™ The crucial dis-

* Pl v, Rumyfeid, No, 202ce4 59, 2003 (F.010, Vo Aug, 16, 2002), p. 1.
= Flaedd 5, Rumgfela, Mo, 2:0200439, 2003 (D, VAL Sag: 16, 2002), p |

uncnon, according m the Courr, was thar the executive
was not exercising its law enforcement powers, but
rather, its asserted war powen. However, this analysis
fails to recognize the underlying and important parallels
berween deminees in the criminal context and suspects
detained pursuant to the war powers of Article 1L It is
therefore hoped thar the Fourth Circuit's position will
not be the final word in such cases of access to counsel,

An opinion by Judge Michael B, Mukasey of the
Federal Dintrict Court for the Southern District of New
York involving Jose Padilla, « U.S. citizen held as an
enemy combutant, deferred to the government’s desig-
narion of “enemy combarant.” However, at the same
time, the court found security interests asserted by the
government insufficent to deny Padilla access to coun-
sel in connection with his challenge of his detention by
meuns of dabeas corpus petiion™ The coun noted that
such righr to counse! stems from the deminec’s right o
presens fucts, which is an inherent component of a
habeas corpus petition™ and held thar although the
Swxth Amendment does not control such a case, which
does not involve criminal proceedings, the case law
supports the exercise of judiciul discretion granting a
petitioner access to counsel.™

The court dismissed the government’s argument that
access 1o counsel should be denied on the basis that
Padilla might wse such access to convey messages to
others as overbroad and speculanive, since condinons of
such access could be strictly controlled. It went on to
note that Padilla’s “statutonily granted right ro present
facts to the court in connection with this petition will
be destroyed utterly if he is not allowed to consult with
counsel,"™ Despite the court’s opinion to the contrary,
ULS. Attorney Jumes Comey wrote a letter to Judge
Mukasey stating that the government will not allow Mr.
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Pudilla access to counsel and views the issue a5 sigmfi-
cant enough to seek rhe immediate appeal of the courr’s
Diec. 4, 2002, order.™

Dleprivation of basic constitutional righrs such as
access o counsel is even more troubling in the contexr
of noncitizens who are detained on immigration charges
alone. Most of the September 11 detainees who have
been held in administrative immigration detention were
arrested as part of the government’s investigation of the
September 11 artacks and thus subjected to custodial
intermogation en criminal matters before being served
with immigration charges. Based on considerable evi-
dence that has emerged regarding the failure of FBI and
INS officials to advise the September 11 detainees of
their right to counsel or enable them to obtam counsel
priot to interrogation, there 15 reason to conclude that
the Fifth Amendment rights of the September 11
deramees to consult with a lawyer during such interro-
gations were systermatically violated.

(d) Denial of Access to Family

One of the grearest hardships that detention represents
for most immigrants in INS custody is the restriction on
their ability to contact their families. While this prob-
lem s shared by all individuals held in admmistrative
immigration detention, the problem has been greatly
exacerhated for the post-Seprember 11 detainees. With
the Justice Department’s refusal to disclose the names
and locations of those who are bemyg held i immigra-
tion detention, families have faced significant difficulty
mn even locating their missing relatives.™ Further, even
after a fimily is able 1o learn that a relative is in deten-
tion, uccess 1o detention facilities and visitation rights
have frequently been dented by offictals managing the
detention facilities.™

Detainees held in solitary confinement and incommu-
nicado face the most extreme restrictions on access
to communication with the outside, ineluding therr
families. However, even those detainees who were held
under ordinary administrative immmgration detention
were often not given the access to telephones upon their
arrest, of in certain instances even days or weeks into
their detention. The secrecy of the derentions made it
impossible for families to gain independent information
about the whereabouts of their relatives, or even whether
they had been detained or had suffered some other fate
to account for their absence. For those detamees whose
families lived outside of the United States, the lack of
communication with their farmibies was almost ahsolute.
Many of the detention facilities in which detainees were
held did not provide any telephone facilities for interna-
tional collect calling, leaving detainees with no means of
mforming their families of their detention.™ The confu-
sion and fear suffered both by the detainees and their
families as a result of the detentions were magnified
several fold by the difficulty of communication and
the absence of reliable informanon about the nature,
duration, and basis for the detentions.

The right to family integrity is & constituent part of
the right to privacy that, by virtue of the Fourteenth
Amendment, extends to all categories of noncitizens
that are present in the territorial United States. As star-
ed in Bridpes v. Wixen, “once an alien lawfully enters and
resices in this country he becomes invested with the
rights guaranteed by the Constitution to all people
within our borders. Such rights include those protected
by the Fiest and the Fifth Amendments and by the due

process clause ol the Fourteenth Amendment.”™

" See Benjamin Weaser, "5 o Appeal Order Giving Lawyers Access to Detainee,” Mew Yord Timer, Mareh 26, 2003
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The principle thar the right to family integrity is a
component part of the privacy nghts extended to nonci-
nzens was recently artculared in the Bebarry casc, where
the Federal District Court for the Eastern Districr of
New York noted that “courts have recognized that a
night to privacy is related ro equal protection and due
process...[ which] include[s] the right to live with ane’
family and conrrol ene’s children without unnecessary
government interference ™ The court was ruling on an
alien's right to remain in the United States with his
fam:ly. despite immigration violations. The court held,

in particulas, that “forcible separation of u noncitizen
legal resident of this country from hus citizen child or
spouse implicates the aght to family integrity.™”

The entitlement of nonanzens to the equal protection
of the laws, including for the protection of their privacy
rights, under the Fourteenth Amendment, suggests
strongly thut detainees who have heen deprived of
access to their families may have grounds o challenge
the practice of secret detentions based on the violation
of their right to family integrity.

2. Harm to Immigrant Communitics Targeted by

the Government

In addition to the extensive harms to individual
detainees, secret detentions cause considerable
consequential harms te the communitics to which
the detainees belong.

(a) Consular Rights and Protections

The United Srates is a signatory of the Vienn
Convention on Consular Relations, which imposes rwo
obligations whenever a foreign national is detained by
the ULS, government. First, all detainees must be
informed of thetr right to contact their consulate and
seek consular assistance.™ Second, the government must

notify the consulate thar one of its nationals has been
detained, and provide consular afficers with access to
the relevant derenrion facility, and the nght o obtam
legal representation for the detaines,™ The 115, obligs-
tions under the Vienna Convention are also codified as
part of the regulations governing the INS.™

Concerns over ULS. compliance wirh iz Vienna
Canvention obligations lang predated Seprember 11,
Indeed, the government of Mexico recendy filed a case
with the International Court of Justice requesting provi-
sional measures against the United States based on its
failure to comply with the Vienna Convention in con-
nection with 54 Mexican nationals who have been sen-
tenced to death.™

Those longstanding concerns have only been rein-
forced by since Seprember 11, Despite official govern-
ment cliims ro have abnded by the requirements of the
Vienna Convention, violations of the requirements of
the Convention have been documented both through
interviews with detainees and through the formal com-
plaints of consulates in the United States.™ In January
2002, the New York Times reported that *[o]fficials of
severil consulates said they were still unsure how many
of their citizens were in detention or what they could do
for those who were.™ Ar best, the government has
been in partal compliance with its abligations under the
Vienna Convention, providing incomplete infarmation
on a selective basis to certain consulates, and continuing
its policy of secrecy with respect to the detentions in
other cases,

Foreign nationals living in the United States rely
heavily on consular officials 1o protect their nights under
international law in contexts where they may enjoy a
lesser degree of constitutional protections under (1.5,
law than Amencan citizens. [n the case of the
September 11 detainees, they have been deprived both

™ Bedarry u Mo, 163 FSupp. 23 584, 958 (I 1DUNCY. 20000, Revid om ather grewends, 129 FL Y 51 {20 Cie 2003),
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of minimal constitutional protections to which they are
properly entitled, and to the internationul protections
that the LLE. government has agreed to provide under
its treaty obligations.

(b) Fear of Interaction with Authorities

The busic services of the local, state and federal govern-
ment are provided to all residents of the United States
without regard for their citizenship status. Immigrants
resident in this country contribute to the productivity of
the Amenican economy and pay taxes to the government
on the same basis as citizens, The post-Seprember 11
rreatment of immigrant communities, and particularly
those of Middle Eastern, South Astan or Muslim on-
gin, has left these groups especially vulnerable,

The nise of racial profiling against mdividuals who
appear to be Middle Eastern or South Asian, the sharp
increase in hate crimes against their communities, and
the general climate of suspicion that they have faced in
the wake of the September 11 attacks leave these com-
munities much more dependent on the police and other
services.

However, the secret detentions, more than any other
aspect of the government’s response to the September
11 artacks, have compromused these communities ability
to rely on the public services to which they are entitled
as vesidents in this country. Fearful that any interaction
with the police may lead to suspicion, arrest and deten-
tion, these communities are loathe to turn to the police
or others for basic community services or to report ordi-
NATY Crimes.

3. Harm to the Public

The general public’s right to transparency in govern-
ment, accountability of government agencies for their
actions, and scrutimy of public records have all been vio-
lated by the government's palicy of secrer detentions.

= Tribe, Americun Constitutional Eavw § 1200 (2d ed ).

The rwo sets of public nghts that are most clearly
implicared by the secret detention policy are the public's
First Amendment right to sccess information about
government actions, and the public’s nght to access gov-
emment records under the Freedom of Information Act.

(@) First Amendment Right of Access

The First Amendment establishes a system of free
expression that both confers rights on the public 1o
transpirency in government and imposes limits on the
abihity of Government to withhold certain types of imfor-
mation from the public.™ Earlier in this section, n the
context of closed immigration hearings, we deseribed
two recent federal court decisions evaluating whether the
government's policy of blanket closure transcended the
limits imposed by the Constitution.”™ While both of
these cases focused on the constitutionality of secret
};mn'ngs 25 uppﬂ&n‘.‘:d to secret defensions, the constitution-
al reasoning applied by the courrs applies with equal
force in the context of secret detentions.

In both cases, the courts subjected the government’s
policy to strict scrutimy analysis, requiring that the poli-
cy in question be narrawly railored to meet a compelling
government interest. In deciding whether the public
right to access encompassed the ¢losed heanngs, the
courts employed a two-pronged rest, First, they lookel
for u pre-existing madition of access that is being
restnicted by the proposed government achon. Second,
they looked at whether public access would play a posi-
tive role in according legitimacy to the action or process
In question. With respect to both of these issues, there
is a long line of precedent cited with approval by the

courts.™

1f we apply this two-pronged analysis, we find that
there 15 indeed a long-standing traditon of providing
public information regarding the identities of individu-
als subjected to administrative immigration detention.™
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Applying the sccond prong, there is 3 strong argument
to be made thar releasing public information regarding
the identity of the detainees, und compiling basic dira
about the charges on which they are being held, the
conditions of their detention, and the duration of the
detentions would produce & significant positive effect.
The secret detentions have led to widespsead public sus-
picion as to the motives and activities of the govern-
ment in holding a large class of individuals largely
incommunicudo. Dispelling the alarm, suspicion and
hostiliry thar the practive of secrer detentions have
engendered, both in the targeted communities and
amongst the more general public, would go a long way
to restoring a public perception of legitimacy to the
government's post-Seprember 11 policies.

Further, to the extent that the government believes
that the immigrant communities it has targeted may
have valuable information that would ussist the govern-
ment’s efforts, providing greater public information
ahout the identities of the derainees and their circam-
stances might dispel the fears in those communities that
inhibit their willingness to interact or eollaborawe with
officials responsible for the investigations.

(8) FOIA Rights: Government Accountability and
the Public Right to Open Reconds

The Freedom of Information Act (*FOLA"), enacted in
1966, was designed to give content to a citizen's general
right to be informed abour the workings of government
by ensuring access to the records of federal agencies, It
also entitles individuals to access government informa-
tion that relates specifically to them. In partcular,
FOIA is intended o provide citizens with access to the
records and proceedings of government agencies and 1o
enable them to form judgments about whether the gov-
ermment is respecting the statutory or constitutional
Timits of ity authority,

In interpreting the purpose of FOILA, the Supreme
Court noted thar the statute was enacted “ro implement
‘a general philosophy of full agency disclosure.™™ The
philosophy of full disclosure resulting in the provision of
public access to government records under FOLA clearly
extends to the kinds of records and proceedings involv-
ing the derention of individuals by the INS and others
as part of the September 11 investigation. For these rea-
sons, FO1A has proved 1o be an effectve ool with
which to challenge the secret detentions.

On the rare occasions since the initial sweep of arrests
that information has been released regarding these
detainees, it has often been as a response to the threat
or outcome of FOIA litigation. Soon after September
11, humin rights organizations and legislators under-
rook considerable efforts to obtain information from the
Department of Justice regarding the identinies and loca-
tions of individuals detained "™ The government
declined to release the information sought by rhese
parties in response to an initial request under FOLA,
and the parties opted to file a lawsuit in federal districe
court to pursue their request.

In response 1o the lawsait that was filed (Cenrer for
National Security Stusies w. Avheraft), the government
released u partial list of names of detainees, charges
against them and their lawyers, but the list gave infor-
mation for only 108 of the 1200 the government had
admitted to detaining us of November. The list was
limited to detainees who had been released by the
Department of Justice, excluding the most egregious
cases of those still being subjected m prolonged deten-
tion, being held without charge or who were deprived
of access 1 counsel.™

Finally, on July 3, 2002, the Department of Justice
released selected information concerning 752 of the
detainees. The information released showed that of the
nearly 1200 individuals they acknowledged detaining,
only 129 detainces had been criminally indicted (of
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whom only 76 remained in custody following hearingy),
ind of those only one—Zacarizs Moussaoui, who had
been detained peror to September 11—was charged with
a crime related to the artacks of September 11" The
government also conceded that of these 752 individualx,
611 had been subjected to closed immigration hearings,
the majority of which presumably ended with deporta-
tion, as the government alleged that only 81 of the 752
referenced in the letter remained in LLS. custody "

The parmal and nonspecific nuture of the information
released by the Justice Deparnment did not sarisfy the
demands of the parties that brought the December
FOIA lawsuit, and they continued to pursue their civil
suit in federal districr court.

The decision was delivered on Aug. 2, 2002, when
Judge Gladys Kessler of the District Court for the
District of Columbia found that the government's
rationale for withholding information about the
detainees did not outweigh the public interest in
obraining information regarding the identities and
locations of the detainees. Specifically, Judge Kessler
noted that “the public’s interest in learning the identities
of those arrested and detained is cssential to verifying
whether the government is operating within the bounds
of the law.™"*

Further, Judge Kessler found thar the fact that none of
the INS derainees were charged with hinks to terrorism
undermined the government’s argument that ireparable
harm ro its terrorism investigation maght occur should
the names of the detainess and their locutions be
revealed. Judge Kessler gave the government fifteen duys
o release the names (though not the Jocarions) of the
denunees, including material witnesses, and their attor-
neys, ruling thar a blanker pohicy of secrecy was in viols-
tion of the public’s constitutional right to subject gov-
emment action to scruriny.

The government immediately sppealed. Judge Kessler

granted the government's motion for a stay on the
disclosure of the names of the detainees on Aug. 15,

" Phrywnt beteer; sagvm netn 270, pl
Ml apl

2002 Since the stay will remain in effect until o federal
appeals court has ruled an the government's appeal, ir
might take moriths or longer for the stay to be lifted. ™

4. International Law Considerations

The New York Times veported on Aug. 11, 2002, thar
“the use of detention within the United States may be
the most problematic tool in the Bush administration’s
arsenal in the global war on temorism. "™ The arnicle
noted that this tactic of using secret detentions has
turried initial sympathy for the United States into 2 new
wave of anti- Americanism, while at the same time
illowing other governments o label their own human
rights abuses us “antiterrorsm” efforts.

On Sepr. 26, 2002, the Inter~-Amenican Commission
on Fluman Rights™ invoked an emergency procedure
ordering the United States to take immediate steps 1o
protect the rights of indinduals arrested in the post-
September 11 sweep of immigrant communities "
The case against the Unired Srates was filed by the
Washington-based International Humman Righrs Law
Group ("IHRLG™) on behalfl of the class of these

nees.

In a lever addressed to the [HRLG, the Commission
stated that it “considers thar a situarion of porential
irreparable harm has been demonstrated so as to war-
rant precautionary measures,” " After noting their pre-
liminary findings that there is neither a domestic nor
international legal basis for the continued derention of
the post-Seprember 11 detuinees, that there is evidence
af abuse during detention and that the detinees have
been subjected to prolonged, arbitrary detention without
legal recourse, the Commission decided ro adopr the
referenced precautionary measures. Those measures
demund that the United States government,

tike the ungent measures necessary to protect the
fundamentul rights of the 9/11 detamecs ordered
deported or granted voluntary deparmure, including

their right to personal liberty and security, their
right to humane treatment, and their nght to reson

= Camter for Natiunal Security Studies v ULS Departmony of Jusrive, 215 FSupp.24 84, 106 (D,0,¢, 3002)
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to the courts for the protection of their legal rights,
by allowing independent courts to determine
whether the detninees have been lawfully derained
and whether they are in need of pratection.™

In response to the Commission’s demand, the United
Srares has requested an extension until June 6 to file 3

response,
C. Interim Rule on Protective Orders

The Interim Rule *Protective Orders in Immugration
Administrarive Proceedings,™ published in the Federal
Register an May 28, 2002, authorizes immigration
judges to issue protective orders and seal records relating
1o law enforeement or national security informanon.
According to the information published in the Federal
Register, the Interim Rule, effective as of May 21, 2002,
is intended to protect sensitive law enforcement or
national security information that the INS may intro-
duce in immigration proceedings and was designed to
work in conjunction with the Sepr. 21, 2001, directive
by Chief Immigration Judge Creppy to close to the
public certain “special interest” cases designated by the
Attorney General, Under the Interim Rule, upon a
showing by the INS of a “substannal likelihood” thar
certain information will harm ULS, national security or
law enforcement interesss, an immigration judge may
1ssue @ profective order barming such information from
being disclosed outside the proceedings, including
ordering those who are the subject of the hearings—
the respondents—in immigration cases, dlong with their
atrorneys, to keep all such information confidential.

According to the supplemental information published
with the Interim Rule in the Federal Register, the
Department of Justice “recognizes that the issuance of
a protective order raises First Amendment free speech
issues,” but insists that the rights of the respondent in
an immigration proceeding are not limited any more
than necessary to protect the government interest in
achieving national security and law enforcement objec-
tives to protect the public.

Tl el

Despite the Department of Justice's position, un
examination of the language of the Interim Rule reveals
that the Rule fuls to provide clear stundards for immi-
gration judges by virnue of its reliance on overbroad and
vague langusge. Moreover, the Rule's language also
provides for extremely harsh punitive measures a4 to
respondents who are deemed to have violated the pro-
tective onder, even when it is the respondent’s artorney
who was deemed 1o have vielated the order. In such
cuses, respondents are denied discretionary relief from
removal they might have otherwise been given. Such
measures are urmecessary in light of existing regulations
governing the treatment of confidential informanon in
government proceedings. ™ In addition, the restrictions
on an individual’s ability to disclose information are
overbroad in violation of the Finst Amendment protec-
tions of free speech.

The language of the Interim Rule is overbrosd.™
“| Alny information derived therefrom” does not account
for the source of the information and can be understood
to include any informanon the respondent may have
possessed prior te being made aware of the protective
order or that may be mdependently obtamned from
public information.

The breadth of this language threatens protected
speech such as a lawyer's or respondent’s refutation of
false news reports. The vagueness of this language creates
the additional risk that respondents and their lawyers will
be unuble to reasonably determine which information
included in the protective order, which is likely 1o have a
chilling effect on conatitutionally protected speech. The
vagueness of the provision also creates a risk of arbitrary
enforcement by immigration judges.

In addition, the parameters of who may be mcluded in
the protective order is unclear. It is unclear, for example,
whether a protective order would apply to a guardian of
¥ minor respondent, whether o tranalutor could be used
for information that may be covered by a protective
order or whether a lawyer could emss-examine a witness
on information covered by the protective ordec
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The Interim Rule also allows the immigration judge to
add to the protective order [s|uch other requirements as
the Immigration Judge finds necessary to protect the
information from disclosure ™ This provision is danger-
ously vague, potentially allowing a judge 1o limit disclo-
sure in & manner thar might conflicr with the statutory
right o counsel (for example, preventing an urtorney
from consulting with another attomey) ar the conatitu-
nonal nght to free speech (for example, restricting all
statements to the press regarding the proceeding).

Three existing regulations provide for the treatment of
confidential information in immagmtion proceedings and
allow an immigraton judge o evaluate classified infor-
muation and provide an unclassified summary of such
informanon to the extent consistent with national securi-
ty. " Because such regulations provide thut information
will enly be disclosed in immigration heurings to the
extent possible consistent with national security concerns,
the protective order is unnecessary, The existence of the
two sets of rules adds further confusion to the interpreta-
tion of the Interim Rule. bt remains unclear whether the
INS or the immigration judge has the authority to deter-
mine which regime will be implemented.

When a respondent’s atrormey violares his obligation
under a protective order, the Interim Rule provides thar
the respondent “shall” be denied all forms of discre-
tionary relief, as well. Thus, the Interim Rule provides
for sanctions against a responident in the event of mis-
conduct by his artorney, even though respondents in
unmigration proceedings are in no position to conrol
the acrions of their attomeys.

V. Delegation of Immigration Law
Enforcement Authority

We believe the Department of Justice's efforts ro enlist
state and local law enforcement sgencies into enforcing
federal immigration law risks making our cities and
towits more dangerous, while hurting the effort to fight

* R CFR LA,
“ Soe B CHFR U8 (2000630 D, 240001 ()0 () mned 240 (49)a),

terrorism. Such action undercurs the must that local

law enforcement agencies have built with immigrant
communities, leaving immigrants less likely to repart
crimes, come forward as witnesses, or provide inelli-
gence information, out of fear that they or their fumilies
risk derention or deportation.

The wall that has long separated law enforcement
agents—federal, state and local—from federal immigra-
tion enforcement has been significantly breached. Not
only has the DOJ asked stare and local officials to assist
with immigration enforcement in novel ways, it has also
recently authorieed FBI special agents to exercise the
functions of immgration officers.™

The Supreme Court has stated on numenous occa-
sions that “{t]he power to regulate immigration is
uniuestionably exclusively a federal power.™ In prac-
tice, the federal monopoly on immigration enforcement
has tradivionally been near total. The extent of federal
power in this area, and the detail wath which federal
immigration law treats the subjects of admission, deten-
ton, and removil of noncitrzens, have led authorities o
conclude that Congress has preempted the field of
immigration enforcement, cxcept 3s specifically author-
1zed by smatute.

The DO] under Attorney General Asheroft, however,
has overturned its traditional view and taken the novel
position that state and local officials have "inherent”
authority to enforce federal immigration laws. It has
sought to place broad categories of immugration dara on
the FRI's chief dutabase, the National Crime
Information Center (NCIC). State and local law
enforcement officers, who routinely check the NCIC
dutabase, have been requested to arrest and detain
persons for federal immigration violations, Such state
und local involvement in immigration enforcement,
unless carried our under express federal grants of
authority, breaches core federalism peinciples and the
estublished understanding of federal preemption in the
immigration field.
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A.The Pre-Seprember 11 Understunding of State
and Local Authority to Perform Immigration
Enforcement Tasks

The Immigration and Nationality Act (INA) expressly
authorizes state enforcement of cerrain of its criminal
provisions,™ This authorization, however, i limited:
there is no similar express genaral grant of authonity to
make arrests for civil violations, and some criminal pro-
visions do not specifically authorize state or local
enforcement. Where these is no explicit authorization,
Congpess established staturory procedures 1o enable
possible state and local participation in enforcement of
these immigration provisions, This canfinms that, except
as authorized by stature, Congress intended to preempr
all stute and local enforcement.

One such statutory procedure, Section 103(4)(8) of
the INA, allows the Anorey General to involve state
and local agencies in responding to emergencies caused
by "an actual or imminent mass influx” of noncitizens. ™
In the 50 years thar a variant of this provision has been
in effect, it was used once, in 1994, when over 30,000
Cuban and Hainan refugees fled to Floridas shores.

The 1996 amendments to the INA created additional
avenues for state and local participation in immigration
enforcement. In particular, INA § 287(g) allows the
Anarmey General to enter into "2 written agreement”
with state of local police agencies to enforce
immigranon laws.™ Subsections (2) and (3), however,
reinforce the understanding that states lack inherent

autharity to “perfarm a function of an mmigration
officer” withour some federal supervision and traimng
n immigranon law."" Before Sept. 11, 2001, no such
agreement was executed, cither because of lack of inter-
est by local agencies, or because of political oppusition
generated when local agencies began negotiating agree-
ments with DOJ. For example, an agreement being
negotiated between the Salt Lake City, Urah, police
department and the Immigration and Naturalization
Service was rejected when the Salt Lake City Council
voted agunst it in 1998,

In any event, the handful of 1996 amendments did
nut adopt anything like the broad authorization of
unsupervised state and local enforcement in immigra-
tion matters that DOJ announced last spring, Indecd,
as recently s Junuary 2002, Deputy Artorney General
Larry Thompson noted that even in the conrext of
criminal arrests, state and locul officers’ “legal authority
ix less clear” than that of federal law enforcement agen-
cies such as the FBL™

The scheme of limited statutory authorization under
the INA suggests that Congress intended to allow srate
officials to enforee the complex scheme of federal immi-
gration laws only under crcumstances specifically delin-
cated in the INA. Considering both the umiquely federal
mture of immigration ian and the exhausrive
scope of regulation in the INA, DOJ has hisrorically
understand thar states lack the power to enforce the
civil provisions of the immigration laws, and Congress
has been careful to specify in statutory fext the few
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criminal immigration provisions that may be enforeed
directly by state or local police. In 1978, for example,
DO stated: "Local police should refrain from detuining
any person not suspected of a crime, solely on the
ground thar they may be deportable aliens.”™ The
position was confirmed in 1996, when a formal DOJ
opimion concluded: "State police lack recognized legal
authority to arrest or detain aliens solely for purposes
of crvil immigration proceedings, as opposed to ervminal
prosecution.”™™"

B. The Past-September 11 Move to Enhance
State and Local Involvement in Immigration

Enforcement

Since Seprember 11, the federal government has taken
several measures to involve states in immigration
enforcement using preexisting legal vehicles, First, rely-
ing on the authorization of 1996% INA § 287(g), DO
signed a “Memorandum of Understanding™ (MO}
with the State of Florida, lwunching a pilot project
deputizing 35 state and local law enforcement officers
to perform immigrition enlorcement tasks under the
direction and supervision of the INS™

Secand, DO] has finalized a rule, relying on long-
standing authorization under INA § 103{a)(8), that for-
malizes a process by which state and local governments
can agree to place authonized law enforcement officers
under the direction of the INS in exercising Federal
immigration enforcement authority whenever the

Artorney General determines thar such assistance s
necessary dunng a declared mass influx of aliens.”™

However, the federal government’s move to enhance
state and local invelvemnent in immigration enforcement
did not stop at making full use of INA §§ 287(g) and
103(a)(8), the major provisions in the INA thar authar-
ize immigration enforcement by state and local officers
under specific and limited circumstances. In an apparent

reversal of its long-standing position, DOJ has conclud-
ed that state and local officers have “inherent authonty”
to enforce civil immigranion laws. DOJ has also signifi-
cantly expanded the categories of non-criminal dat
entered into the FBI's NCIC database.

1. Claiming "Inherent” State Authority for Civil
Immigration Enforcement

Net long after the September 11 artacks, the federal
government started to argue that state officiuls have
broad “inherent authority” to enforce federal immigra-
tion law, In private communications with MP1, howev-
er, the White House Counsel stated thar state and local
officials' “inherent autherity” only extends 1o those indi-
vidials whose identifying information has been entered

into the NCIC:

The Anorney General recently announced that the
Justice Department’s Office of Legal Counsel has
concluded that state and local police have inherent
authority to arrest and detain persons whe are in
violation of immigration laws and whase namey have
been placed in the National Crime Information Center
(NCIC)... Only high-risk aliens who fit 2 terrorist
profile will be placed in the NCIC ™

The Attorney General elaborated the area of "inher-

ent authority” us “arresting aliens who have violated

criminal provisions of lmmigraton and Nationality Act
or civil provisions that render an alien deportable, and
who are listed on the NCIC."" In a rtpl_',-' to MPI's
request for clarification on precisely "which individuals
will be entered 1nto the NCIC, such that they are sub-
ject to arrest by state or local police,” the White House
Counsel, in a second letter, “affirmed the
Administration’s position that only aliess who pose
special security nisks will have their names placed n
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NCIC.™ Neither lerrer cites any legal autharity for
the Amorney General’s conclusion thar state and local
afficials possess this “inherent authariry.”

In April, o coalition of immigrant advocacy groups
sued the DOJ under FOIA to obtain a copy of the
sccret new policy on state and local enforcement of
immigration laws. The suit is pending in ULS, District
Court for the Southern District of New York

2, Expanding Categorics of Data Entered into the
NCIC

The NCIC darabase contains millions of identification
and enminal records, as well us records on lost or stolen
propesty, thar are entered by the FBI and accessible to
federal, stare and local aurhorities. Consisvent with
congressional intent, it has traditionally been used for
national dissemination of cniminal records.

According to DO), the “inherent authority” for state
and local immigration law enforcement is Emited to the
arrest of persons whose immigration dara has been
entered into the NCIC. Since September 11, DOJ hay
declared a policy of entering—without explicit staturory
athorization—ar least two broad new categories of
immigration dara into the NCIC, thereby effectively
broadening the scope of patential stute snd local
mvolvement, if their “inherent authonity” is in fact
found to exist.

First, in December 2001, INS Commussinner James
Ziglar announced an effort to locate some 314,000
immigrants under 1 final order of deportation or
remaval who reman in the United Stutes ™ DOJ terms
such persons “shsconders,” and estimates that there are
now sppraximately 355,000 such persons in the
country. The initiative calls for the entry of informa-
tion regarding all absconders into the NCIC darabase.™

Second, DOJ has announced that information regard-
ing uny pemon determined by the agency 1o be subject
1o NSEERS™ burt not in compliance with NSEERS
requirements will be entered into the NCIC™ DOJ
has not indicated on what basis or pursuant tw what
criteria it will determine who is not in compliance
with NSEERS requiremennms.

Together, these actions represent a sharp lowering
of the threshold for entering u person’s name into the
NCIC database. Entry into the NCIC dambase of cvil
immigration informanon, such as deporation orders
and ulleged NSEERS non-compliance, is likely over
time to entrench cven reluctant state and local police
o significant imaugration enforcement. By ensuring
that in the course of their ordinary duties palice will
routinely review an expanding set of avil immigration
mformation, these policies are likely to deter unmgrants
police, thereby frustrating effecrive law enforcement and
undermumng public safety generally.

C. Analysis of Limitations on State and Local
Immigration Enforcement Authority

1. Limitations on the Use of the NCIC for
Immigration Enforcement Purposcs

It is evident that Congress did not intend the NCIC to
be a vehicle for disseminating civil immigration datu to
state and local officials, The DOJ unilateral determinu-
tion to enter various categories of civil and administra-
tive immigration data into the NCIC excecds the
authority delegated by Congress and is unlawful,

Under 28 US.C. §534(a)(1), the Arorney Generul
ts suthorized to “acquire, collect, classify, and preserve
identification, criminal identification, enme, and other
records,” "Criminal identification” and “crime” records
clearly preclude the inclusion of civil immigration data.
Federal regulations define an FBI idennficanon recond
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s 2 “rap sheet” listing “certain informarion taken from
fingerprint submissions retained by the FB] in connec-
tom with arrests and, in some instances, meludes infor-
mation raken from fingerprints submitred in connection
with federal employment, naturalization, or military
service. "™ The verm “identification records”™ does not
contemplate full civil immigration data. Nor can the
DOJ justify the inclusion of cvil immigration data as
“other records,” for that rerm must be read to mean
other records of a like kind. In addition, the statute’s
legislative history strongly suggests thar "ether records”
refers to records that are eriminal in nature ™
Moreover, in 1994, Section 534 was modified by the
acdition of subsection (¢), which allows state and local
officials t enter certain civil orders of protection into
the NCIC."" The addition created a relatively narrow
authorization to collect and disseminate civil domestic
violence-related information through the NCIC.™ Civil
protection orders, like final orders of depormtion or
removal, are non-criminal determinations, the violation
of which can create criminal hability. The specific inclu-
sion of subsection (g) in the starute, together with
detailed limitation and specification, demonstrares
Congressional intent to strictly limit the inclusion
of non-criminal records in the dutubase.

# LL5.C. §1252¢ 1y unother case in point. The starute,
enacted a5 an amendment to the Antiterrorism and
Effecrive Death Penalty Act of 1996 ("AEDPA”),
authorizes the arrest of noncitizens who have violated
Section 276 of the INA, B U.S.C. § 1326, which
provides criminal penalties for ilegal re-entry into the
country by a person previously convicted of a felony and
ordered deported.™ The AEDPA amendment also
contains 3 subsection on cooperation: *The Artormey
(General shall cooperate with the States to assure that
informanon i the control of the Artarney Ceneral,
including information in the National Crime
Information Center, that would assist Stare and local

A8 CER § 1631,

law enforcement officials in carrying out duties under
subsection (a) of this section = made avatlable ro such
afficials "™ The statute was adopted at the urging of
Representative Doalittle of California, 1o overcome
what he viewed as the exuting prohibition on such
arvests by state and local officers.™ Rep. Doolittle’s con-
vern suggests that when Congress sees a ne=d for the
DOJ to share immigration data with stare and local
officials through the NCIC, it will specifically authorize
such sharing of informarion,

2, Absence of “Inherent Authority”

The federal government's recent assertion of an “inher-
ent authority” on the part of stte and local police to
make immigration arrests claims for states potentially
unlimired power 1o enforce immigration laws. Nor anly
do these statements directdy contradict DOJ's long-held
interpretation of states” immigration enforcemnent
wuthority, but no statute passed since September 11
appears to authonze a change in the DO] position. In
contrast, the Flonda MOU and the new “mass influx”
rule, both enacted in July 2002, reflect Congress’ own
careful choices abour the circumstances and manner in
which stute and local authorities should participate in

imumigranon enforcement.

As noted above, 1996 amendmenrs to the INA
increased the permissible scope of state and local
enforcement uctivity, but only under narrowly and care-
fully defined circumstances, with state and local officers
always operating under the direction of or pursuant 1o
an explicit agreement with DOJ or pursuant to authori-
ty to enforce particular immigration provisions, as in
INA § 274(c) and 8 U.S.C. § 1252¢. The well-estab-
lished canon of statutory interpretation, expresio wnisg,
suggests that the states do not have the authority to
rake immigration arrests under other crcumsmnees, ™
By taking care to spell out precise requirements for state
and local authorities to make immigration arrests,
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Congress implied that it did not understand state and
local officzals to have inherent or preexisting authonty
to make such arrests otherwise, [f state and local
authonties did have such autharity, the new INA provi-
sions would be superfluoys.™

Finully, the 1996 amendments were adopted only
months after the February 1996 DOJ Opinion (*State
police lack recognized legal suthority to arrest or detain
ahiens solely for purposes of civil immigration procecd-
ings, as opposed to cniminal prosecution”).”™ If Congress
had intended to alter the Executive’s interpretation of
the [NA, it would likely have granted the states broad
civil enforcement authority expressly, which it did not.

3. State Law Considerations

Congress legiglates against g longetanding background
assumption that the federal government is principally,

if not salely, responsible for immigration enforcement.
That legaslative context, and its constitutional underpin-
nings, strengthen the idea thar the states are not intend-
edl to exercise enforcement authority ousside the express
grants of such authority in the INA.

Even if states had general federal authority to arrest
noncitizens for suspecred immigration violations, the
officer making the arrest would require an sffirmative
grant of suthority under state law to do so. Put another
way, while Congress may allow the states to enforce
immigration laws, it cannot reguire them to do so by
commandeering state officers.” Such federal action
would encroach upon the sovemignty retained by states
under the Constitution,”™ while also violating the
Executive’s prerogatives and duties under Article 11"

= See Whbrr o Marre. Edue, Bnvees, e, 519118, 200, 209 (1997)
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" Sez Frinex w Ulwided Stwem, 521 LLS 898, 922 (1997).
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It thus appears to be established that if an officer lacks
state-law authority to make an amest, the INA cannot
be read to give him such authority.™

The scope of law enforcement officers’ authority to
make arrests varies among the states and is defined by
the nature of the offense for which the arrest is made. It
18 not thut stutes have explicic “carve-ours™ thar exclude
immigration violations from the general power to arrest;
rather, immigration violations fall into a general class of
infractions for which srate und local officers (in some
states, at least) cannot make armests ™' California, for
example, adheres to the commen law rule thar officers
may not make arrests for misdemeanors not occurring in
the officers’ presence.™ That state’s Attorney General
concluded that California law enforcement officers may
not irrest or detain noncitizens solely for the purposes
of cvil departation proceedings.™ A recent opinion of
the New York Attorney General is to similar effect: offi-
cers may arrest withour a warrant individuals they have
probable cause to believe have cotumitted a eriminal
violation of the INA, but may not make armests based
on civil violations, ™

Existing restrictions on arrest authority are funda-
mental to state criminal procedure and stem from
English common law. Further, leaders of local law
enforcement agencies may conclude thart, along with the
resources that would be consumed in making such
arrests and processing detainees, potential litigation over
officers” authority would cost ime and money that the
agencies cannot afford. The Casre v Chandlier case
demanstrates the likelihood that local police, even when
working in cooperatian with border patrol agents, may
be liable for rargeting classes or groups of residents and
citizens for inspection.™ States may also be reluctant 1o
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incur expense enforcing federal law without any federal
reimbursement. ™

D. Conclusions

The interplay between state and federal law in immigra-
tion enforcement has not been tested often in the past.
DOJ's reversal of position, if acted upon by the states,
eould lead to extensive and expensive litigation and the
possible voiding of arrests, suppression of evidence, and
even awarding of damages in el nghts actions, For
instance, in the recent cise of Carrasca v Pomeroy, the
purported enforcement of federal immigration law by
two New Jersey park rangers was successfully challenged
on grounds of discriminatory racial profiling."

There has been s broad spectrum of the public opin-
ions opposing the DOJ policy shift, including state-
ments from the community leaders and various police
departments and police associations alike™ Among the
concerns voiced are the porential dumage to police-
community relations; cost to public safety as immi-
grants, even legal ones, might be deterred from report-
ing real crimes and suspicious activities or coming for-
ward as witnesses; the diversion of resources from crime
prevention and enlorcement, the potential for conscious
or uncons¢ious racil profiling; and the distraction of
attention from security-related reforms of the INS ata
time when that agency is facing radical restrucniring.

Finally, it is evident thar Congress did not intend the
NCIC to be a vehicle for disseminating el immigra-
tion data to state and local officials. DOI's umilateral
determination to enter various categoties of civil and
administrative immigration dara into the NCIC exceeds
the authority delegated by Congress and is unlawful.
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Chapter Three: The Effect of Post-
September |1 Domestic Security
Actions on National Unity

This chapter has three sections. In the first section we
examine the impact of September 11 on Americas
Arub, Middle Eastern and Muslim communities, and
people perceived to be members of these communities.
We lock at how these communities have responded, and
at how Seprember 11 has changed relations between
Arabs and Muslims and the broader American socicty.
The section is based in part on a series of interviews
conducted with leaders of these communirnies across the
nation. .

In the second section we provide objective measures
and examples of the impact of September 11 on minori-
ty groups, focusing on three areas: hite crimes, employ-
ment discrimination, and airline diserimination.

In the third secrion we review how immigrant com-
munities have been targeted during periods of national
security erivis throughour American history, and exam-
ine the resulting impact on national uniry.

I. Impact of September 11 on Arabs
and Muslims in America’

The attacks of Seprember 11 were a poignant reminder
of the diversity of our country. The victims included
people of all faiths and many nationalities. Americans of
every stripe died, and we all grieved. Like their fellow
Amencans, Arab- and Muslim-Americans feel anger,
hearthreuk xnd the loss of the way life used to be.

But some Arabs and Muslirmy in America also feel
isalated and stigmatized. They feel they have been
victimized twice: ance by the terrorists and once by the
reaction to terrorism. As an Arab-American physician
put it, “unlike other Americans, we, American Mushims,
were simply not allowed o grieve,™

“We are feeling it both ways,” suid Rouhy Shalabi,
president of the Arab-American Bar Association, "We,
a3 Americans, were attacked. And at the same time,
our fellow Americans are blaming us for something
we didn't do™

This lament emerged repeatedly in a series of intes-
views that MP1 conducted to gauge the impact of the
crisis on Arab- und Muslim- Americans. Conversations
were held with leaders of these communities in New
York, New Jersey, Chicago, Los Angeles, Washington,
Artesia, Califl, Fremaont, Calif, and Dearbomn, Mich,
These was remarkable agreement in the responses of
those we interviewed.

Miny Muslims m the United States today feel that
they ure under a microscope. On the one hand they have
been the objects of suspicion by the government and
hare by ordinary citizens; on the other hand they feel
they must defend and serve as ambassadors of fslam.

Indeed, Arab- and Muslim-Americans feel under
siege. They believe there is an aura of fear and suspicion
about [slam and Muslims. A poll conducted by Zoghy
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International found that 57 percent of Muslim-
Amencans believe Amencuns have an unfivorable
opinion of Mushins and Arubs.* And 37 percent of
those polled by the Les Augeles Times in September
2002 said they have negative impressions of Islam."
Ewvidence of anti-Mushm attimudes among some
Americans comes in several forms. In Seprember 2002,
the Las Angeles Times teported that “more than 10 books
on the Tslamic menace’ have been published,” noting
that tweo of these, American Jibad: the Terrorists Among
Us by Steven Emerson, and Miditent Ivlam Reaches
America by Daniel Pipes, have became best
sellers.' Some evangelical Christian leaders like Par
Robertson, Franklin Graham and Jerry Vines have
publicly denounced Islam or Muslims.” The antipathy
for Islam expressed by some of these ministers is gain-
mg new currency ampng evangelical Christians scross
the country; more than a dozen books eriticizing lslam
are now avatlable in evangelical Chrisnan bookstores.

The sense of siege was reflected in graphic starements
by fwo of the leaders we interviewed, Dr. Maher
Hathout, founder of one of the oldest Islamic centers in
the country, put it this way: “There are two models thar
express the fear that the larger society feels roward
Muslims today: In one all Muslims are put in a box
with » big ‘danger’ sign written all over it; in the other
model, Muslims are seen as o box of chocolate and
people are warned thar some of the chocolates are
poisonous, thus the entire box is shunned.™

A veteran school admimstrator in Dearborn summa-
gieed it in more concrete terms: “We are afraid sbour
whar is the neighbor’s reaction, what is the bom's reac-
tion, what is the teacher's reaction, what is the mayor's
reaction, what is the policeman’s resetion.™™

Yet the experience of Arabs and Muslims in America
post-Seprember 11 is more than a stocy of fear and
victimization. It is, in many ways, an impressive atory of

4 communiry thar ar first felr intmidated, but hus since
started to assert its nghrful place m the American body
politic.
A, The Government's Actions and the
Community’s Reactions
Immediately after Seprember 11 Muslims und Arabs in
the United States became victims of hate crimes and
harassment, Two murders in quick succession (one of »
South Asian Sikh, peesumably raken for a Muslim), acts
of arson ar mosques or Islamic centers, and widespread
harassment in ordinary encounters of daily life put the
community an edge. “Tr was life that was painted with
anxiety and uncertainty of what is coming the nexr day,”
said the Dearborn school administrator.”

Then suddenly, in one singular act on the part of
President Bush, the community found a major source of
hape. The president visited a mosque in Washington—
an important symbolic ssurance for an insecure com-
munity. President Bush followed with a starement usk-
ing Amenicans not to equate Islam with terrorism and
Muslims with terrorists. “The face of terror is not the
true fuith of Iskam,. . Jslam is peace,” the president said.
“Those who feel like they can intimudate fellow citizens
to take out their anger don't represent the best of
America, they represent the worst of humankind; they
should be ushamed of thut kind of behavior."

This statement of tolerance and inclusion had a "huge
positive impact oo the community,” said Hareds Ahmad,
director of the Michigan Chapter of the Council on
American lslamic Relations.” The Secretary-General
of the lslamic Society of North America had this o say
after the president’s statement: “The number of support
calls anil visits to Islamic centers to show solidurity by
fur ontnumber the nasty phone calls and artacks, This
is what makes us proud to be Amencans.™
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The resssurance that the community found in the
President’s message was, however, shorr-lived. Just
when Arab- and Muslim-Americans were beginning
believe thar they would not be the rurgers of govern-
ment suspicion, the Justice Department announced a
series of measures that convineed them otherwise.

The detention of over 1,200 mostly-recent immigrant
Asrab and Muslim men, often for long periods, has
affected communities in many part of the country
(Dearbom was a significant exception where very few
detentions occurred.) Community activists believe rhar
in five county jails of New Jersey the number of
detunees once reached 1,040, though the government
refuses to relense this information.” The sympathy for
these deminees is strong, since almost none of them have
been associated with the events of Seprember 11 (ar
with terrorism in general), since many of them have been
deported, and since many of them were hardworking
heads of houscholds leaving behind their families and
businesses without uny support. And, sadly, it seems thar
a large number of detainees were picked up on tips from
friends, relatives, neighbors and business campetitors,”

The Justice Department’s decision to conduct closed
immigration proceedings for many of the detainees only
increased suspicion that Arab- and Muslim-Amencans
were being treated under a different standard of due
process, “T'he automatic zssocistion with terrorism is
present in all these proceedings,” sad Michigan lawyer
Noel Saleh."”

The “voluntary interview” program followed next.
The program’s focus was 8,000 adult men in the United
States who are nationals of countries where al Qaeda
is thought o be active—all of which have 1« Muslim
majority. In some parts of the country our respondents
reported thar, as Mr. Ahmad pur it, the program was
“far from voluntary—FB] officials knocked on people’s
door at midnight.""*

Even in Dearborn—where u cooperative arrungement
berween law enforcement officials and advocates for
conducting these interviews has won high praise—no
fans of the program could be found. “We may have
negotiated a successful arrangement in Michigan, but
it has stll left the community victimized,” Mr. Ahmad
said." According to another leader, “the program was
offensive, we objected to it, but made the best of it.""
And as Mr. Saleh put it, “respondents felt offended,
but cooperated because they did not want any attention
on them.™

According to a report iswued by the General
Accounting Office (GAO) in April of 2003, while
participation in the interviews was not coerced, “those
interviewed did not perceive the inferviews to be mruly
voluntary because they worried about repercussions,
such as future INS denials for visa extensions or perma-
nent residency, if they refused.™ The GAO also repart-
ed that "more than half the law enforcement officers we
spuke with expressed concerns about the quabity of the
questions asked and the value of the responses obtained
i the interview project™

The absconder initiative (arresting those who failed o
comply with final orders of deportation) was next in the
series of Justice actions thar drew criticism
from Arab- and Muslim-Americans, Though endorsing
the government's authority to apprehend lawbreakers,
the community once again felt that it had been singled
out for artention, “Most of the abscanders in this coun-
try are not Middle Eastern, yet they are the ones who
are being arrested,” said Ghazi Khankan, president of
the New York chapter of the Council on American
Islamic Relanons.™

In September 2002, the Justice Department started
implementing the National Security Enery-Exit
Registration System (NSEERS), requiring nationals
of five Middle Eastern countries to be fingerprinted,
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photographed und interviewed at points of entry to the
United States and to be re-interviewed at yearly inter-
vals during their stuys in this country. [n November
2002, the new “Special Call-In Registration” program
af NSEERS extended these requirements o
nonimmgrants alresdy present in the United Stares.
With the exception of Narth Korea, only nationals of
predominantly Muslim countries were subject to these
requirements.

“To these communities, fingerprinting becume thar
proverbial last seraw,” sard Mr, Suleh. For the Muslim
community, he added, the cumulative effect of all these
messures has been “isolatng insvead of inregrating, The
feeling of siege i= stronger today than it was immediate-
Iy after President Bush's initial speech."™

The President’s initial statement was repeatedly
invoked in the comments of our respandents, "On the
one hand the presidenr says don't blame Arub-
Americans, but on the other hand they are saying we are
going to round up these five and these six thousand—
it certainly sends a real mixed message,” said Jean
AbiNader, spokesperson of the Amab-American
Institure.™

In addition to pointing out the contradictions
between the president’s ininal statement and the Justice
Department’s acrions, the Arab-American, Muslim, and
South Astan community is ertical of what it perceives
to be the government’s hypocrisy. There is 2 strong
belief that these measures ure ineffecuve in responding
to threats of terronism, but are being undermaken for
political expediency or public relations at a huge price
for the communities. “This 1s political smoke to make
people feel good,” said Mr. AbiNader.”

Many current and former law enforcement officials
share this sssessment. A senior field officer of the
Immigration and Nammlization Service (INS)
expressed it this way: “Most of the Attorney General's
initative is a lot of make-work with few returns, but v

* Kalehy meerview; mpva oot 17

gets good press, It hasn't helped our community refu-
tions. It hurts the agency because the FBI and the other
agencies are making arrests using INS starutes.™

Many community leaders also expressed strong
resentment at the government's closing down of many
charities associated with Arab and Muslim causes. They
find these summary closings offensive and violative of
due process. “By not distinguishing one chanty from the
other, the government has created an envitonment
where people are reluctant to make chantable contribu-
tions,” said Khaled Suffurt, executive director of the
[slamic Institute.”

Since charitable giving is a religious obligation in
Islam, Muslims believe thar closing these chanties
violates their freedom of religion. It certainly seems to
have had a chilling effect on donanions, “People are
afraid [that] if they give something, it will be used to
track them down,” said a spokesman for the lslamic
Society of North Amenca “If you cannot donate 1o
your parochial school, what is going to happen?™

It was particularly sad 1o hear from respondents who
said that the post-September 11 acnons of our govern-
ment increasingly remind them of dictatorships in their
countries of onigin. “The country is beginning to have
truppings of a police state,” said Dr. Hathour, *1t
reminds me of Egypt.™

Most importantly, Arab-Amenicans are generally
skeptical of the government. “The dictator in the
Middle East muakes the law, Thus, mistrust of the
government firs the Middle East mindset,” said Osama
Siblani, who is publisher of Araf-American News and
ulso spokesman of the Arab-Amencan Political Acton
Committee. "Before September 11, there had been an
evolving change in this mindset—they were gradually
beginning to recognize that the [U.S.] governmen is
here to respect their rights, All that was shartered by the
events of September 11 Their rights are being violated

by the government.™
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B. Private Actions

The acts of the U5, government rhat have targeted
Arab- and Muslim-Americans, maost of our respondents
helicve, have provided a license to privare individuals to
engage in hate crimes, bias, discrimination, and harass-
ment, “September |1 has created an atmosphere which
suggests that it is okay to be biased against Arab-
Americans and Muslims,” said a prominent advocate

in Dearborn.™

Half of Muslims surveyed knew of individuals who
were vietims of anti-Muslim discrimination, harassment
or assault following Seprember 11, aceording to an
August 2002 poll conducted by Hamilton College. ™
Similarly, a survey of Arab-Americans commussioned by
the Arsb-American Institute Foundation in May 2002
found that 40 percent of those surveved knew someone
who had experienced more discnmination since the ter-
rorist atracks.” (See Section 11 of this chapter for specif-
ic examples).

The community leadets we interviewed have a strong
sense that the absence of appropriate polirical leadership
has contributed to the nse in these incidents. They
point out that right after the President’s initial speech
separating lslam from terrorinm, hate cnimes decreased.”
They believe that such staternents, issued on a consis-
tent basis by the President or his senior cabinet mem-
bers, are key to keeping attacks against their communi-
ties down.”

These community leaders are troubled by the presi-
dent’s decision not to condemn the offensive statements
about Islam made by several leaders of the Christian
Evangelical community.” They suspect that the presi-
dent is keeping a measured distance from the leaders of
the Muslim community on the advice of the conserva-

tive wing of his party.™ And they sre troubled by the
fact that many senior memberns of the administration
have declined invitations to attend conferences and
meetings of Muslim-Amernican organizations,™

For them, all these omissions represent a failure of
leadership to discourage hate crimes, This belief is
reflected in polls. In 2 May 2002 survwey commissioned
by the Arab-American Institute Foundation, only 54
percent of Arab-Americans said they felr reassured by
President Bush's comments and acrions since the
September 11 attacks—down sharply from 90 percent
in an October 2001 survey,"

There is a basis for their concern, As discussed later
in this chapter, an FBI report shows thar reported hate
crimes in the United Stares agsinst Muslims jumped by
u dramaric 1,600 percent from 2000 to 2001, Similarly,
a Los Angles Human Relations Committee report
shows that hate crimes in Southem California against
Muslims and those of Middle Eastern descent have
gone up 1,300 percent since Scprember 11. Within a
year of the September 11 artacks, the FBI had opened
380 investigations {with 11 federal prosecutions) of
post-September 11 discriminatory backlash.*

Discrimination in the workplace, especially towards
more recent immigrants and Muslims, is another major
source of concern. As discussed hater in this chapter, so
overwhelming was the number of complaints it received
that the Equal Employment Opportunity Commission
(EEOC) has created a new category to track scts of dis-
crimination against Middle Eastern, Muslim and South
Asian workers fter September 11.° The EEOC repons
that in the 12 months after Sept. 11, 2001, it received
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654 such complaints.® And 1o add insult ro injury, some
of those who have been detained after September 11
have been fired by their employers as a resulr.”

“Seprember 11 has created a hostile work environ-
ment for Amab-Americans, Muslims and South Asians,”
said Imad Flamad, regional director of the American-
Arab Ant-Discriminanon Commirtee’s Midwest
Regional Office. "Many employees are shunned and
isolated. Their personal lockers were scarched, their cum
were searched, some were subjected to extensive interro-
gations, and some were fired for priying ar work.™

Advocates are also concerned about discrirmination by
landlords, although such discrimination is not well-
documented. An article in & realton’ associution maga-
mne in Southern Califarnia, which described Istam as o
“religion of vinlence and hatred,” has stired considerable
public debate ® Some fear thar the guidelines thar van-
ous police departments (including those in Los Angeles
and New York) have issued to landlords for reporting
terrorists has created 2 new license for racial profiling. ™

Diress codes have made certain groups special targers.
Sikh advocates believe thar they have been singled out
for intrusive questioning at airports because of their
turbans.” A group of Sikh men have filed anti-discrimi-
nation complaints asserting that they were forced to
remove their turbins at airports—something decply
offensive to their religron.” Some Muslim women
wearing hijab (head scarves) have been similarly forced
to remove them, in violation of their religious beliefs.®

Members of concerned communinies have felr most
harassed at girporis. Amxety over air travel pervades the
community. “The notion that Aral-Americans have
become a fifth column, politically disloyal, porentally
dangerous—particularly when it comes to air travel—is
quite widespread,” said Hussein Thish, communications
director of the American-Arab Anti- Discrimination
Commirtee.™

Finally, September 11 has tiken an economic toll on
Arab- and Muslim-American businesses, Pakistani-bom
merchants, especially gas-station and sub-shop owners,
saw their sales decline after September 11 as clients
shunned them.” Once-popular restaurants in Paterson,
New Jersey became “cerily quiet” after September 11.%

Government monitoring of financial transsctions has
also had an impact on Arab-owned businesses. *Civil
liberties have u special imporrance to businesses,” poine-
ed out the head of the Amb-Americin Chamber of
Commerce in Dearborn. *The ability ro muke cash
deposits, to transfer money from ubroad, is imporrant
to business, especially to businesses whose owners have
roots in other countries. Bur intrusive monitoring of
bank accounts since September 11 has impuacted these
businesses, and bank credits to them have suffered. ™

C. Impediments to an Effective Initial Response
Any comununity, however well-established, would have
found it daunting to confront the vaniety of challenges
Arab- and Muslim-Americans have faced since
September 11. What made it especually hard is u set of
handicaps that many other communities have not had
to contend with. That is perhaps why, in words used by

severil of our respondents, the communiry felt "para-
lyzed” in the immediate aftermath of Seprember 11.

First, al Qaedu—beholden to no state, government,
or otganized religious order—was at complete liberty
to misappropriate the faith practiced by Muslims in
the United Stater. That immediately pur American
Muslims on the defensive. They not only had tw explain
the mysterious al Qaeda, but also had to convinee an
anxious (and generally ill-informed) country thar they
were different from al Qaeda. History did not help here,
Before Seprember 11, very few Arab or Muslim orgam-
zations in the United States had condemped al Queda
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ar its hosts, the Taliban.™ Catching up in the charged
armosphere of war and revenge was, ar best, rocky.

Second, many major Arab- and Mushm-American
prganizations are new and under-resourced, It is
extmordinury how much they have been able to accom-
plish with so lirtle. Most of the mujor national organiza-
tions of these communities are less than 25 years old.
The Arab-American Anti- Discrimination Commitree
was founded in 1980; the Arab-Amencan Institute was
estublished in 1985; the Council on American lslamic
Relations in 1994; the Arab American Action Network
of Chicago in 1995; and the South Asian Network of
Los Angeles in 1990. (ACCESS, the oldest Arab-
American organization that provides social services to
the community, wis established in 1971.)

Immigrant service providers in the United States have
traditionally been religious-based: Quaker, Catholic,
Lutheran, and Jewish. HELP, the New York/New Jerscy
arca orgamization that provided the most extensive and
immediate assistance o Muslim and Arab detainees,
was formed after September 11. And it is perhaps the
only organization of its kind in the country, As a
respected legal service provider in New Jersey pointedly
asked, “When ane of these detainees looks at 1 list of
service providers, they will be asking, where is the
Muslim or South Asian organization?™

Some leaders of these organizations strongly believe
thar the “politics of exclusion”™ played a significant role
in impeding their development and growth before
Seprember 11. "We were not immediarely accepted,”
said James Zoghy, president of the Arab-American
Institute, "Many erganizations and politically-influential
individuals muintained a strategic distance from us for
fear of paying u political price.™

Whatever the reasons for their lack of growth, most
of the national Arab and Muslim organizations working
in the arcas of civil rights and legal services had a pro-
fessiomal staff of fewer than ten prior to September 11."
ADC established irs first office in New York (the only
ane on the East Coust) after September 11, HELP 152
completely-valunteer arganization, with one part-time
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employee, no office, an answering service and a “whoe
string budget of §35,000 to §40,000," said the organiza-
tion's former president,”

Third, some Arab- and Muslim-American organiza-
tions (especially those that cater to recent immigrants)
have historically been driven by an agenda that is
dominated by the politics and political imperatives of
the sending countries of these immigrants. Thus the
skills, the ralent, the knowledge base and the nerworks
an organization needs to respond to 3 domestic crisis
like Seprember 11 were simply absent. The focus on the
politics of the “home countries” may also help explain
the abwence of earlier condemnations of al Qaeda or the
Taliban.

Fourth, and perhaps most important, is the element of
fear prevalent in these communiries, especially among
recent immigrants. Many have left countries that are
governed by dictatorships, where the rule of law and the
accountability of government are scarce commodities.
"They come from a tradition of being afraid,” said 2
lawyer who has represented 2 number of post-
Seprember 11 derainees. “You cannot understand that
utiless you're from 2 culture of fear.™ In the words of 2
senior Mushim leader, their previous experience created
3 “mindser of fear thar leaves people emotionally mtimi-
dated.™ It is 2 mindset wsed to tales of disappearances
and to government secrecy, It is & mindser that encour-
ages people to lie low, not to assert their civil rights. It w
u mindset that doesn't trust the government to respond
fairly 1 4 complaint; it expects that complaints will only
produce retalianon. And this vulnerability has an objec-
tive basis when people’s own immigration status {or that
of their loved ones) 1s dubious.

Many commnity leaders believe thar this fear factor
contributes to under-reparting of cases of bias and
harassment, as well as to a reluctance fo assert bisic
rights. “In the immediate aftermath of Seprember 11,
people didn't want to be stigmatized as anti-government
ot anti-patriotic,” said 8 New York community activist,
who noted rhat “three local New York community-based
organizations did not wint to take part in a peace mlly
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after September 11...and if they did participate, it was
only when large numbers of them were present.™ Some
peaple backed away from posting bail for friends when
they realized that it meant disclosing their own niames.”
Many have endured constant insults ar work, bur haven'r
spoken out for fear of reraliation by their employers”
“In housing or in employment discrimination,” said a
Los Angeles community leader, "people don't talk,
nobody wants to appear on the radar.™

D. Reaction to the Aftermath
1. Communities Trying to Cope

The reaction of Arab and Muslim individuals in the
aftermuth of September 11 has been a subject of grear
interest and speculation. Will they want to be more
integrated with 1S, sociery? Will they more strongly
assert their own ethic identity? Or will they simply
want to return to their countnes of ongin?

Interviews with community leaders and press reporrs
sugpest that while generalizations are not possible, some
patterns are evident.

There has been no major emigration ro the countries
of ongin, though many concede that they have enter-
tamed the possibility for the first time since their amval
in the United States.™ (There has, however, been a
substantial emigration to Canada among some groups,
including Paksstanis, fearing deportation under the
Special Call-In Registration program.) Indeed, some
leaders have strong feelings on the decision to stay on,
despite the response o September 11, A senior Muslim
Jeader in Los Angeles was emphatic on this: "Home is
not where your grandfather is buried, home 15 where
your grandchild will rve.™™

Some Arab- and Muslim-American have decided to
be “extra-assimilationist,” while others have chosen to
cling to their identities. There is ample evidence of borh

* Rahina Nias, nechal warker and activisg, Communiry Leadees Mesting, s otz 34,

phenomena—as was the case in similar chapters of LS.
history.” A May 2002 survey by the Arab-American
Institute Foundation found that two in five Arab-
Amernicans feel thar the events of Seprember 11 have
influenced the public display of their hentage, while
nearly three quarters say thar their pride in being Arab-
American remains unchanged.”

There 15 evidence thar many Muslims and Arabs are
less likely to express their feelings and opinions publicly
since September 11, "Free speech has given way 1o self-
censorship,” reported the Las Angeles Times" A religious
leader in New York told us, "People feel constrained
(aguinst expressing) their opinion; it is becoming like an
Arab country." The head of the Muslim Public Affairs
Council noted that some people have become afraid o
speak out on behalf of unpopular causes.” A grocer in
Anaherm, California, suggested that the chimate since
Seprember 11 reminds him of his native Syria: “In Syria
when you ralk politics, you make sure you know every-
body in the room, and you whisper,"

Some people are changing their names to 1y to avoid
hias and harassment.” Others do it o be accepred.
Whar seems remarkable here is that Muslims born in
the United States seem more inclined to be comformble
with their identity than their foreign-born parents.
Dearborn school administrator Wagi Saad, citing his
worry that his American-born son Mohammed would
pay a price for having a Muslim name, was impressed
that his son rejected the idea of being called Moe:

No one is going to deny their identity for the sake
of being accepred. | am nor as strong in my idennity
as my children are.. It is the same with other fami-
lies...While the children believe they are
Americans, they have learned that Amenca provides
this freedom for them that allows them to be them-
selves and to assert their identity.. . They leam to be
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free from Day One.. . Many like me came from the
Middle East. We leamed to live with oppression.
W learned to accept the ruler whether or not they
do the right things. Our children do not accept
treatment with bias™

2. Relations with Law Enforcement

In a striking consensus, many leaders of the communiry
have developed a positive reaction to law enforcement
agencies since September 11, especially to local police.

“The local police are our friends,” said mum Abu
Namouz, Chief Imam of the Istamic Cultural Centor of
New York, citing their constant presence o protect his
mosque.” Community representatives in Washington,
Diearbotn, and Los Angeles all positively cited the
responsiveness of the police in protecting local mosques,
schools, community centers, and the offices of Muslim
organizations. “The aggressive treatment of hate crimes
by the FBI and local palice enrly on was very effectve,”
said Mr. Ibish, the American-Arab Anti-Discrimination
Commitee’s spokesperson. "By the middle of Scptember
2001 everyone knew that if they commutted & hate crime
they would be arrested.. . There are very few incidents in
which the police turned the other way™

Threats 1o harm Arab-American Institute president
James Zogby, threats to the offices of the Amencan-
Arab Anti-Discrimination Committee, and theeats to
the Islamic Center in Los Angeles were all met with
quick and effective responses by law enforcement offi-
cials, sccording to the leaders of these groups.”

The FBI gets 2 more mixed review than local police.
While many leaders have praised the FBI for its con-
duet post-Seprember 11, there has also been sharp
criticism of the agency for rargeting groups because of
their ethnicity or religion. For example, it appears that
residents of Puterson, New Jersey (a major enclave of
Arab-Americany), initially responsive to the FBI, felt
alienated ufter what they perceived as the agency’s
harassment in questioning and detaming a large number
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of residents.” However, it appeirs that the FBI has
increased its outreach to Arab and Mushm commum-
ties, The FBI's Washingron field office has established
an Arab-Amenican Advisory Committee to address
community concerns, and the FBI in New York Ciry
has recruited Muslim imams to present its agents with
“u clear picture” of Islum to "avoid stereatypes.™

From our interviews, it appeurs thar two factors affect
the relurionship between the inpacted communities and
law enforcement agencies, First, the atriude and
behavior of local police differs depending on the demo-
graphics of a neighborheod. In areas where there is a
high concentration of Arab- und Muslim-Americuns,
police have better ties with the communiry, and tend to
be protective of it and intolerant of harassment of com-
munity members. ln mixed neighborhoods, the police
tend to be less sensitive to and perhaps less protective
of minority commemities.

For example, in Michigan, local police in the western
and southern parts of the state are reportedly less sensi-
tive to the concerns of the minanty communities then
those in eastern Michigan, where many Arab- and
Muslim-Americans five" “Unfortunately there s still 2
tremendous amount of ignorance among the police offi-
cers ahout Arabs, Arab-Americans, and Muslims,” sad
a local civil right activist in New York. "Bur in areas
where there are lurge numbers of Arabs and Muslimas,
we found the police more sensitive ro the needs and

concerns of the communiry.™

The second facror is that personalines do mattes. In
our series of conversations in Michigan, we were contin-
uvally reminded thar the local leadership of the FBI and
the ULS. Attorney in Dearborn had taken special meas-
ures to reawsure the community. The relative success of
the voluntary interview program in Michigan can be
artributed to the cooperative arrangement that the FBI,
the LS. Attamey's office, and a coalition of local angan-
rzations in Dearborn had reached.”
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3. The Muslim Moment

Deapite the many hardships that Muslim communities
have endured, some of their leaders argue that positive
developments that have long eluded them have been
made possible by the events of September 11

Many have come w see September 11 as having
ushered in the “Muslim Moment”™ in America. While
Muslims have felt vilified and misunderstood, they are
also beginming to receive a share of positive attention,

present themselves and their religion in & more correer
fashion. Muslims and Islam in general have been the
most misunderstood in the public eye,” said one ™
Added another, “Tnsread of judging us on the rwo-bir
knowledge, they are asking us questions about our life,
about the beliefs of Islam.™

Leaders in the communiry suggest that there is o
“ridal wave of desie™ among non-Muslims to learn
about Islam, Mushm leaders have been deluged with
imvitations to speak ar synagogues, churches, umversi-

Mainstream America knows more about this population
today than it knew before September 11. It has come o
appreciate its large size and its amazing diversity, It

understands that Muslims have settled in all parts of our

tien, and civic organizations.”
The American Muslim community, on its parr, is
experiencing a significant internal dialogue. The notion

country and that rtheir origins lie in all parts of the
warld. It undeestands thar it is far from a monolithic
communiry and that there are significant distinctions
among various sects within i, It understands that
Muslims have joined all sectors of our economy and

they cut across the economic strata. In essence, it under-

stands the Muslim population as part of the American
phenomenon.

“The moves to emphasize tolerance, to seek what is
Islam, is this real [slam, whar is Arab culture, i=
September 11 an suthentic representation of Muslim
religiosity, or who are the Arabs—these are all reason-
able questions,” said Mr. Ibish, the Amencan- Arab
Anti-Discrimination Commitree’s spokesperson, “This
is excellent because it gives us an opportunity to correct
the misapprehensions that may have existed.™

A local cormmuniry leader in New York pointed to
new neighborthoods coalitions being formed between
Muslims and non-Muslims, “They are introducing
themselves to euch other, aften for the first time, and
saying: | am a professional, not a terrorist,” he said ™
Other leaders have drawn similar conclusions: “After
911 there is a very big chance for the Muslims to

= Itash imtersinw, sgpe pote 54

of a distinct “American Muslim” identity has gained
new currency: [t 15 an identity that not only seeks 1o
assert its independence from forees abroad; it is an iden-
tity that has slowly evolved since Muslim immigrants
started settling in the United Stares. It is an idennty
that combines the essential elements of Islom and the
core vilues of American constitutional democracy.” The
strong tension since Seprember 11 surrounding the civil
rights of Muslims in the Unired States has, for many
Muslims, only crystallized the fundamental relevance of
this identity. The assertion of this identity has brought
together Muslims and Muslin organizations in a way
that seemed improbable before the terrorist attacks.™

There is also perceptible self-criticism under way in
the community, A New York Muslim leader pointed
out to us that, “Muslims are wiser since September 11;
they have become much more ann-extremist.™ A senjor
Musdim leader in Los Angeles remarked, “Mushms
today ure more mamstreamed.™

For a communsty thar i afraid of being <elf-critical,
the push for change comes especiully from the younger
generanon. One Los Angeles leader noted, “The
younger generation is challenging the older generanion
on three issues: on foreign policy isues, on domestic

* B Muwmsour Khan, spokesporson, Help and Hope, & bocil commuminy onpmization eoblished after Sepember $1, st Commmniry Lesdon Meenng, agre note 24

= Malmoml mteryiow, ngr oot 15,
S meblich, angpira nie 44,
¥ Teamuuy imcerview, wgene note &0

= Ruwse, spr o 34, Witsnabe, spe ante 5; Namous intssview, ngies note 65,

= MPT interview with Timam Feisd Faof, bmes of the Magfid Al-Fash, New Yok, wnd Fomder of ASMA Socsery, Jan. 21, 2003,

* Peser Sy, "Americah Muslims Never Hal to Unire,”

Peid. Jan. 5, 20T, Salfiert intorview, sigpoa note 29, Sintilarly, coondiniied work smong varioos

South Asan communites bas boen much more effective pince Sepiomber 13: MP] wterview with Hand Khan, Exzcutive Director, Sauth Asian: Network, A,

Calil, D 17, 2002,
= Mamntat inkerview, mga e 49,
“ Huthowat bivterview, tapra nomm 9.

[ oo R |




issues, and on theological issues. They are arguing with
the older generation and asking them that if Tslam is so
good, how do they explain Jihad or the trearment of
non-Muslims in other countries? They are rediscovering
lslam without the imposing lslumic suthority. They are
attracted to true Islam more than their parents are,
because they have to want 1o be Muslims.™ A young
Muslim leader added, “For the youth, the mosque is no
longer a passive experience. They are no longer neurral
about its acrivities. .. They are moving away from the
orthodoxy, and are more open to self~criticism. "

There is also a growing shift in the agendas of
Muslim organizations. The focus an political issues
abroad 1 fast grang way to domestic policy issues. Thoy
are paying more attention to civil rights, social services
and economic development, “These communities are
much more strategic, and focusing more on domestic
policy,” said Karen Rignel, national coondinator of
ACCESS, a major Arab-American organization.™ Here
aguin, the younger generation is making a difference. |
know these Pakistuni second-generation kids who sy
that they go to Pakistani political action committees and
all they hear about 18 Kashmir and Musharaff. They
don't like working there,” the leader of a national
Muslim organization told us,"™ The shift in the agenda
of these organizations was reflected this year in the
patterns of charitable giving. Organizations that focus
on domestic policy issaes were the big beneficiaries, at
the expense of charitable organizations thar support
canses abroad.™

(a) Building Bridges and Alliances

In one of the most poutive developments, the
September 11 terrorist arracks have provided Arab- and
Muslim-Ametican organizations with a ugnificant
opportunity to strengthen thetr organizational srruc-
tures, build new alliances, and increase their profiles as
advocates. Leaders of these organizations are keen to
point out the new relationships thar have been created

=~

since September 11, including alliances and dialogoes
with other faith or inter-faith groups,™

“Seprember 11 has increased the oppormunities for us
to multiply and magnafy the work we usually do,” said
Mr. AbiNader, spokespersan of the Arab-American
Insticute. “With that you get mare access. .. People know
who you sre—the government, the media, the Amenican
public.""™ The head of the local chaprer of a pational
organization noted, "Seprember 11 necessitated the
rapid expansion of our capacity o serve the Arab-
American community, but also afforded us the opportu-
nity to forge alliances with communities that we had
not worked with as closely in the past.™™

These new opportunities have made Arab-American
arganizations important players in vasious coalitions of
civil and human rights organizations. They have also
estublished new relationships with mainstream legal
defense organizations, and have engaged in a different
level of dialogue with government agencies. A leader
of a national erganization pointed out that since
Septerber 11, “In a strong turn of events, elecred
officials and political candidates have approsched us to
discuss the concerns of our community.™™ The building
blocks “for greater understanding are in place, and they
are not going to be changed,” said Mr. AbiNader,
“Relanomships with the government, with other organi-
zanions—we can build on that.™"

Their expanded role has also led ro structural develop-
ments in these organizations, Narional organizations
like the Council on American lslamic Relatons and
the Arab-American Anti-Discrimination Commitree
have opened new offices since September 11, To help
improve the coordination of advocacy and services,
ACCESS has hired a full tme national coordinator,
and organized the first-ever national meenng of Arab-
American organizations in November 2002

The increased exposure has led to attention from an
important source: foundations, “Many foundations,
particulurly the progressive ones, were keen to esmablish
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4 relationship with these communities abour whom we
knew very little. . .and the funders realized that there
was 1 wide range of erganizations in these communi-
ties—from the well-established anes 1o the fledgheg
new organizations established as a direct result of
September 11—but the common denominator among
them 1s that they were under resourced,” said Kathleen
W. Lee, a former program officer at the Tides
Foundation, which established rwo separate funds “to
respond to the immigrants’ righrs and civil liberties
concerns of the Arab, Muslim, South Asian and Sikh
communities.”™ This hus allowed many of these organi-
zations to initiate programs—irom school outreach to
town hall meetings 1o legal clinics—rhey could not have
undertaken before Seprember 11,1

(b) Sensitivity Training

A number of programs designed to increase sensinvity
toward Muslims and Arabs have been initiated since
September 11, National organizations like the Arab-
Amencan Institute (AAI) have launched anti-hate pub-
lic information announcements and video and poster
campaigns. “We had these materials for a year, bur no
one ever asked for them,” said AAl's Mr. AliNader, ™'
Every new graduate of the police academy in the
Chicago Police Department now receives “sensitivity
training” on how to treat Arab-Americans.'” In Los
Angeles, the South Asian Network has underraken an
outreach program to local schools about issues of idenni-
ty, praceful coexistence and social justice. *Our outreach

il a structured, organized way has happened only since
9/11," the head of the Network told us.'"

Corporate America has also responded, showing
spectal sensitivity to Arab-Amencans. Various communi-
ty leaders in Dearborn think of corporations like Ford,
General Motors, and Detroir Edison as model employ-
ers, who dealr aggressively with complaints of bias and
hate speech and escalated their sensitivity-building
programs.* Ford has announced a “zero wlerance”
policy on harassment of Arab-Amencan employees,
and has helped establish a Middle East group ar its
headquarters.'”

(c) Palitics

It is almaost impessible to conclude a conversarion with
an Arab-American or Muslim group without some
reference to President Bush and the 2000 election.
News reports have suggested thar President Bush
received strong support among recent IMIMAgrant
Araband Muslim-American communities in the 2000
election.'™ The American Muslim Political
Coordinating Council Political Action Commirtee,
comprising four major national American-Muslim
organizations and the Dearborn-based Arab-American
Political Action Committes, endorsed President Bush
inn the 2000 election.'”

Many attribute this support to a single statement thar
candidate George W. Bush made in his presidential
election campaign: a statement opposing the govern-
ment’s use of secret evidence in deportation proceedings
against Arab-Americans.” For a community used to
being wgnored, thar single statement was sufficient o
earn its support.

Thus, the widespread practice of secrecy by the Bush
administration since September 11 strikes a taw nerve
in this community. And its leaders (even the
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Republicans among them) mince ne wonds. Commenis
fike "President Bush fooled us, he took his musk off
after the election,” and "It [supperting Bush] wae the
biggest mistake the community has ever made™"" are
familiar refrains in the Arab- American community
today. A poll conducted by Zoghy International indicat-
ed that the Republican Party may have paid a pnice in
the 2002 congressional elections.™

This perceived turnabout and the impact of the gov-
ernment’s response to September 11 have made the
Arab- and Muslim-American communities much more
politically conscious and politically active. “In the past
some Muslims thought that participating in U8, polin-
cal life was un-Islamic,” said 3 Muslim deric in New
York.™ Today, say community leaders, “those dissarisfied
in the past are more enguged in political activity™ and
are "entering the political process at various levels,™"

An increased interest in political activity is responsible
for the rise in voter registration in Amb- and Muslim-
Amencan communities, helped in part by drves spon-
sored by national Mushm organizations.”™ Meanwhile,
applications for maturzlization from immigrants across
the country increased by 61 percent in October and
November of 2001, compared o the same months in
the priar year.'™ *People have discovered the need for
citizenship. People who had never thought of acquiring
U.S artizenship are applying. It makes people feel
secure,” said @ Dearborn civil rights leader,'™

The increase in citzenship applications is consistent
with the behavior of ather immigrant groups whe have
felt under artack in the past (for example, dunng World
War 11, and in the mid-1990s when Congress enacted
legislation limifing the rights of immigrants). Times of
natiomal crisis seem to sharpen the distinction betweer
" Bealim Tnreevhew, migrat note 20 Siblani intervimw, mpre note 32

immigrants and cinizens, And many immigmants, who
may have been ambivalent sbout their new home, tuke
the finul step and decide to belong.

Thus, in 2 familizr Amencan image, newly minted
Americans of Arab descent and Muslim faith are
waving LS. flags ar naturalizanon ceremonies. It is not
the image bin Laden had in mind when he ordered the
attacks of Septernber 11,

[1. Objective Measures of the Impact
of September 11 on Minority
Groups: Hate Crimes, Employment
Discrimination, and Airline
Discrimination

A. Hate Crimes

1. Dramatic Increases in the Immediate
Aftermath of the Artacks

Hate crimes against Mushms soured after Seprember
11, according to a November 2002 FBI report. The
report noted a dramatic increase of “more than 1,600
percent in reported hate cimes against Muslims—a
jump from 28 hate incidents in 2000 ro 481 [ast year™™
Anti-Muslim incidents were previously the second-least
reported type of religious hate crime, bur in 2001,
“presumably as a result of the heinous incidents that
oceurred on September 11," they became the second-
highest among religious-bias incidents, according to
fhﬂ m'l”

Intimidation was the most common hate crime
reported aguinst Muslims in 2001, with 296 incidents
reparted in the annual statistical report.™ Twenry-seven
incidents of uggravated assault and 66 incidents of
simple assault agrinst Muslims were also reporped ™
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Some Muslim leaders helieve the number of hare
crime incidents is actually higher than indicated in the
FBI report because many Muslims do not repart such
crimes to authorities.'™

The FBI report corroborates other reports of an
ncrease in hate crimes in the United Stares againsr
Muslims, Arabs, and South Astans since September 11.
Human Rights Watch reports that 51 hate crimes
against Arabs and Muslims were reported m Chicago in
just the three months following September 11, com-
pared with four in all of 2000."" According to the
Justice Department’s Ciwil Rights Division (CRD), such
hare crimes include “telephone, internet, mail and face-
to-face threats; minor assaults, assaults with dangerous
weapons, and assaults resulting in serlous injury and
death; and vandalism, shootings and bombings directed
at homes, businesses and places of worship."™ The
CRD also reported that *[a jpproximately 70 state and
local eriminal prosecutions have been initared sguinse
wpproximately 80 defendants,””

The Council on American-lslamic Relations reported
1,717 hate crime incidents in the first five months after
Sept. 11, 2001.™ Of these incidents, 289 involved
physical assaulr and/or property damage, 11 resulted in
deaths, 166 were related to workplace discrimination,
191 involved mirport profiling, 224 were reports of FBI,
INS, or police intimidation, 74 were reports of discrimi-
nation in schools, 315 involved hate mail, 56 were death
threats, 16 were bomb threars, and 372 were public
harassment, which included such behavior 18 verbal
harussment and ranning someane off the road,™

2. Examples of Hate Crimes

The following are examples of hate crimes that were
committed across the US. since September 11 aguinst

Arab- and Muslim-Americans, ar those perceived to be

from these communities:

» September 2001 — Mesa, Ariz.: Balbir Singh Sodhi,

4 Sikh gas sttion and convenience store owner,

was killed four days after September 11 by Frank

8. Roque, who shot Sodhi as he drove by Sodhi’s

gas station. Roque then fired shors ar a Lebanese-

American clerk ar another gas stution 20 minutes

later. Also that mght, a gunman fired shots ar the

home of an Afghan-American family. Arizons
police arrested and charged Roque for Sodhi’s
rmurder ™

Septermber 2001 — Dallas: Mark Anthony Stromas,

“a white supremacist, walked into a succession of

Dallas-area convenience stores and killed a

Pakistani clerk and an Indian clerk, and partially

blinded a thind clerk from Bangladesh.™ Stroman

has been sentenced ro death. Voicing no remorse,
he has recalled relling each of his victims, "God
bless America.™*

« September 2001 — New York (Richmond Hifl area):
In Richmond Hill, an area in Queens, New York
that has a large number of Sikh families, mbber
bullets were fired ar a gurudwars (Sikh emple)
from a car ar Sikh passershy. Also in Richmond
Hill, an elderly Sikh man was srtacked by youths
armed with basehall bats. After hearing of such
incidents, it was recommended that people not
weir clothing that could be easily idenrified o
mistuken s Muslim or Middle Eastern. For
examiple, the Indian Consul in New York advised
ladian women to wear a bindi™' on their fore-
heads so they could appear 1o be non-Muslims. "
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* Seprember 2001 — Chicage: A mob of 300 chanting discovered that Cunningham planned to burm cars

"LISA! USAL was turned away from i masque by in the mosque driveway,™ Cunningham was
police, who feared they might have destroyed the prosecuted for sttscking Qandeel and antempting
moscue o harmed its worshipers. Also in to deface & house of worship. He later expressed
Chicago, a Molotov cockeail was tossed at the remorse over his acts. In December 2002 he
Arab-American Community Center.'" pleaded guilty 1o obstructing the free exercise of

* September 2001 — Reedley, Calif.: Abdo Ali mligiu':.u beliefs and to using a firearm in the
Ahmed, 2 Yerneni immigrant, was shot and killed commission of 2 crime. He WW to six
while working at his East Reedley convenience sad » half years for the eeule.!
store. Cush in rwo registers and the open safe were * September 2001 — SeaTae, Wash_: Raymond Isais Jr.
left untouched. Two days before his murder, allegedly assauited Kulwinder Singh, a turbaned
Ahmed and his wife had found an imtimidating Sikh taxi worker, When he got into the back of
note on his car windshield that contained anti- Singh's taxi, Isais allegedly rold him, *You have no
Arab sentiments and a death threar. Insvead of right to atrack our country!” and began choking
contacting the police, he had thrown the note Singh. After both men got out of the taxd, Inais
away, allegedly started punching Singh, pulled out rufts

* Septembur 2001 — San Gabriel, Calif: Adel Karas, of his beard, knoched off his turban, aud called
an Arab and Coptic Christiun, was shot and killed him.m:dunusflmmdt.hmm
at his convenience store. His wife believes he was charged with a hate crime by local county prose-
murdered because he was mistaken for a Muslim, cuton.™
noting that no money was taken from the store’s * Seprember 2001 — San Diggo: Swuran Kaur Bhullar,
cash register or from the “thick wad of bills in Sikh woman, was stubbed in the head rwice as she
his pocket.™ Local police said that without waited in her car at a maffic light. The two men
witnesscs, no anti-Arab or anti-Muslim bias could who uttucked her shoured, "This is what you get for
be established."" what you've done to us!” and "T'm going to slush

» September ~ Seisile: your throat,” prior to stubbing Bhullar Bhullsr felr
Pnlﬂrirlil: ﬁiﬂm ia :&m she would have been killed had another car not
Mosque when he smelled gas near his jeep and appl:uachcdthtmﬂiiiﬁgh.tﬂth:nmﬁfr
saw 1 man, subsequently identified as Patrick assailunts were never identified or found,
Cunningham, emerge from behind the jeep, * September 2001 — Huntingron, N.Y.: Fara Ejuz, s
Cunningham was carrying a can of gasoline and » Pakistani woman, was standing outside a mall
gun. When Qandeel asked Cunmingham what he when Adam Lang, & 76-year-old man, allegedly
was doing, Cunningham began to walk away. started driving roward her, She jumped our of the
When Qandeel tried to stop him, Cunningham way and rin into the mall. Lang then jumped out
shot ar Qandeel rthree nmes, but the gun did nor of his car und screamed that he was “doing this
discharge any bullets, Cunningham shot at for my country” and “was going to kill her.” Mall
Qandeel onee more when Qandeel began to chase agents seized him before he was able 1o do any-
after him. At that point, a bullet discharged, thing more. Lang was charged with first degree
though it missed Qandeel'” Police later reckless endangerment.™
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* October 2001 — Minneapoliz: Ali W. Ali, # 66-
year-ald Somali man, died nine days after being
punched m the head while standing ar a bus stop.
The only known witmess to the attack suw the
assailant walk up to Ali, punch him, stand over
him, and then walked away. Ali's son and Somali
community members attributed the attack against
Ali to anger creared against Somalis by a fronr
page local newspuper article that appeared two
days before the assault. The article stated that
Somalis in Minneapolis had given money to a
Somali terrorist group with links to Osama bin
Laden,™

Ortaber 2001 — Princs William County, Va.: A
mother and her son allegedly led a mob atack on
wo Afghan-American teenagers, brothers aged 16
and 17, "in what police said was a hate-related
melee."™ April Scrugps, 42, and Jarvis Berkley
Wilhott, 19, hir and kicked the teenagers after
more than a month ol verbal assaults, Wilhoit and
a group of friends approached the rwo youths and
began taunting and hitting them. Scruggs then
joined the fight and hit the 17-year-old in the
head with a wrench. The hrothers escaped into a
neighbor’s house. Neither was seriously injured.
Wilheit was charged with two counts of assaulr
and bartery. These counts were elevated to felonies
because they were allegedly hate-related. Scruggs
was charged with one count of misdemeanor
assault amel battery.'™

Nevember 2001 — Prince William County, Va.:
Two concrete layers allegedly bear a Pakistam
raxicab driver severely: The two men had appar-
ently been drinking prior o the incident, which
police and prosecutors are calling a hate crime.
They proceeded to berate their driver because of
his Middle Eastern descent. Upon arrival at their
destination, the two refused to pay their driver
and instead “artacked him, throwing him to the
ground and kicking him repeatedly in the head "™
The driver suffered a concussion and several

superficial wounds, Upon questioning by the
police, the two men acted belligerently and didn’t
appear to think they had done anything wrang,
According to the interviewing detective on the
case, “they made jokes and laughed, with one of
them speaking in lis version of a Middle Eastern
language.™”

November 2001 — Oswego, NY.: Cassie Hudson
was one of four people arrested for a fire thar
destroyed the Gobind Sadan USA Temple in
Palermo. According to authorities, the suspects
thought the remple was named “Go Bin Laden”
and burned ir because they thought temple
worshippers supported Osama bin Laden, Hudson
was scoused of throwing beer bortles ar the build-
ing, and plead guilty to fourth-degree criminal
mischief as a hare crime,'™

December 2001 — Columbus, Obio: Vandals broke
into the lslamic Center of Columbus through a
side door, drilled holes in the loors and pulled
water pipes from walls, saturating floors and ceil-
ings of the three-story building. They also shred-
ded copies of the Quran and threw the detritus
into the parking lot. The building must undergo
extensive renovation because of the damage.'"

* February 2002 — Braoklyn, N.Y.: Two students, one
an immigrant from Pakistan and the other from
Egypt, were attacked by a group of youths outside
Brooklyn's Lafayerre High School. One vietim
suffered contusions to the head and kaes. One
parent leader at the school, Sajjad Khan, cited the
assault as an example of 1 hate crime, stating,
"They're targeting these Arab kids. They're target-
ing Mustim students. They're picking off our
students one by one."™ One of the assailants
filmed the incident with a camcordes, leading
schoal sources to speculate that the attack may
have been related to a gang imtation ntwal.™

* March 2002 — San Francem: The phrase "Kill
Arabs” was spray-painted above the entrance of
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the activist group Community United Against Restaurant in Selden, "Mehmooda Malik, 37, and

Violence. Other anti-Arub words were spray- her son Gibhran, 15, wete allegedly bearen in the
painted on pro-Palestinian posrers that were on a stomach and head, and taunted by teenagern who
light pole nearby, in San Francisco's Mission yelled, "You blew up the Twin Towers' and Ase
Districr. *Kill Arabs” and other offensive graffini you terrorists?™ [he Maliks claimed they were not
were also painted over a peace-themed mural ar serrously injured by the artucks, but that they
the nearby Women's Building, home to several remained concerned for their personal safety, The
non-profit groups that had recently increased son continues to suffer severe headaches. Two
outreach to women in South Astan and Arab suspects were charged with second-degree aggra-
communities vited harassment, s misdemeanor, and were

* June 2002 ~ Houston, TX.: FK, an American released on §100 bail™
Muslim woman who wears a hijab (head scarf) * September 2002 ~ Navau County, NY.: A window
was allegedly assaulved in a drug store by 1 woman in a Nassau County mosque was smashed by a
who told her before the assault “that she had brick. Although no suspeers were identified, the
learned about ‘you people’ over the last ten months mosque had been vandalized in 2 bias erime the
and didn't trust s single damn one of you,™* She year before, immadiately following the Seprember
then slammed FK to the floor and began pulling 11 attacks. ™
ut hcl:hij.lh. -:hnl:ingh:r.FKwﬁ:mulmmIluﬂ‘ 'Wm—.ﬁHﬁ O The Do ekttt
th:hhuhhrmms!munﬂdnmlm_atht.m door 1o the Kent Mosque wus rammed with a
woman then dragged FK by her hair to the front piece of wood, leaving s sizeable hole in the glass
of the store. The assailant was holding FK by her door” and shards of broken glass covering the fromt
ponymail on the sidewalk in front of the store antriaice- ™ Tha vendabienm trarked the sarand e
when police arrived, and told police that she was in Jess than a week that a mosque in the arca had
making a citizen's arrest.™ been & rarget of vandalism. Thsan Ul Haque, presi-

» August 2002 = St. Petersiurg, Fla: Dr. Robert J. dent of the Islamic Society of Akron and Kenr,
Goldstein, & podiatrist, was arrested after police said he believed that an individual or 3 group was
found guns snd explosive devices in his home. deliberately targeting the Islamic community in
Depuries searching his home “found up o 40 the Akron area. Five days carlicr, bullets were fired
weapons, 30 explosive devices, a list of about 50 at the regional Islamic Community Center in
lelamic worship centers in Florida, and detailed Cuyahoga Falls, Ohio. The buller holes were
plans to bomb an Islamic education center.™** discovered in the window of the prayer hall. ™
Documents submitted to the court detuiled plans s November 2002 — Easton, Mass.- Thres friends
to destroy the education center and dozens of were on their way home after o night of drinking
mosques.™ In Apnl 2003, Goldsten plead guiley when they stopped at 3 7-Eleven, where they
to plﬂﬂil;':.’g 1 bomb attack on a St. Petersburg began to smash goods and act unnuly. When
dods oo Mohd Amir Thakur, the store clerk who was of

* August 2002 — Selden, N.Y.: A Pakistani family Pakistani origin, asked them to stop, the three
was attacked as they left their Tandoori Cottage herated him, allegedly saying, "| Expletive] you.
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You are from Afghanistun. You ere Osama bin
Laden's brother, You are & |expletive] tertocise,”

The three began throwng the goods ar him before

one of them punched him,. When he fell to the
ground, he was repeatedly kicked. Acconding to
reports, *Thakur sustained cuts and bruises and
his thumb was injured from being bent back by
one of the assailanrs.™™

B. Employment Discrimination

Employment discrimination agsinst Muslim-
Amencans, Arab-Americans, and South Asians has
increased dramatically since Seprember 11. The federl
Equal Employment Oppormunity Commission (EEQC)
is responsible for enforcing Title VII of the 1964 Ciwil
Rights Act, which prohibits employment discrimination
based on race, color, religion, sex; or national origin,"
The EEOC developed a new code specifically to track
employment discrimination complaints related to
September 11. Code Z is for charges reluted to the
evenss of Sept. 11, 2001, made by an individual who is,
or 15 perceived to be, Muslim, Arub, Afgham, Middle
Eastern or South Asian, or by any individuals slleging
retaliution relared to the events of September 11

The EEOC has reported that in the 15 months
between Sept. 11, 2001, and Deec. 11, 2002, it received
705 complaints concerning September 11-related
employment discrimination.™ In 428 cases, people
alleged that they were unlawfully fired. Another 294
people alleged that they were unlawfully harassed.
Seventy-rwo individuals aggrieved by Seprember 11-
related employment discrimination have received
$956,000 in monetary benefits through the efforts of
EED_C‘IH-

While there is no baseline figure from the previous
year 1o compare these employment diserinmnanion
statistics to, the EEOC does have information on
complaints filed because of negative treatment based on

celigion.™ From Sept. 11, 2000,to Feb. 20, 2001, 109

compluints of negative treatment due to the Muslim
religion were filed, while from Sept. 11, 2001, ta Feb,
20, 2002, that number mare than tipled to 329,

The EEOC has acred on many September 11-relared
diserimination complaints, For example:

* On Sepr. 30,2002, the EEOCS New York
Districr Office filed a lawswit against the
Warcester Art Museum, alleging that the mussum
unlawfully fired an Alghan- American Muslim
mun on the basss of his nenonal ongin and reli-
gion, ™ According to the lawsuit, Ziz Ayub, the
only Museum employee of either Muslim or
Afghan onigin, was ostracized by his co-workers
after September 11, One of Ayub's co-workers
falsely reported him to the aurhorities a5 2 sus-
pected terronist. On Jan. 4, 2002, the museum
fired Ayub withour notice, “allegedly for taking
excessive time 1o complese security rounds on
three separate occasions.” Ayub was replaced by
“a non-Muslim who was not of Afghan or Middle
Eastern ongin.” The suit alleges that the reasons
given for Ayub’s termination were discriminatory,
a1 the musecum had failed o investigate four other
similarly slow guards who were not of Middle
Fastern origin. ™

The Worcester Art Museum said in a statement
that it "denies the allegations” and “strongly
disagrees with the action being taken by the
EEOC." It also said that *[tJhe museum is
committed to fostering a diverse work place and
is un equil opportunity employer.™™

* The EEOC' Phoenix District Office filed a
luwsuit against Alamo Car Rental alleging dis-
crimination against Bilan Nur, a customer service
representative,™ Aceording to the suit, Nur, who
hud worked for Alamo since 1999, was allowed 10
wear o hijab in observance of Ramadan in 1999
andd 2000, but was told not to do so0 in December
2001, Instead, Alamo told Nur that the company
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dress code prohibited wearing a headscarf. Alamo
disciplined, suspended, and eventually terminated
Nur for failing to remove her headsearf, though
the company had no such palicy,™ The alleged
discrimination occurred immediately afeer
September 11, and Nur believes it was in reaction
to her being Muslim. Nur even offered 10 wear an
Alame company scarf, but her offer was refused. A
spokesperson for Alame Car Renmal’s parent
corporanion declined o comment on the accusa-
tions because of pending ligation.™

* On Sept. 30, 2002, the EEOC's Miami District
Office filed a lawsuir against Chromalioy Castings
Tampa Corp."™ The EEOC's suit alleges that a
LLS. citizen of Palestinian descent was “singled out
and discharged within days of the 9/11 aracks for
no other reason than his national ongin.™" In late
May 2003, the case was in the discovery phase, an
EEOC official said,

* A Chromalloy official denied the allegations,
*Chromalloy Castings does not see any basis for
the EEOC's allegations regarding (the) case, and
we intend to vigorously defend agamst it,"
Chromalloy General Manager Chong Yi rold
MPIl on June 2, 2003.

Kareem Shora, Legal Advisor ar the American-Arab
Anti-Diserimination Committee (ADC), estimates that
only 5 to 10 percent of employment discrimination
cases are reported,™ Shora indicated that while there
has been u significant increase post-Seprember 11 in the
number of individuals calling the ADC to seek infor-
mation and to describe incidents of discrimination,”™

-
Al Target of Rediglons Sl Suit,” dur Mol Newy, Ocr. B, 3002

callers are often too frightened to provide their names
or places of employment.™ Appichension about having
their information placed in a national database adds

this reluctance. ™

Concerns about immgration status may also lead ro
underreporting. While federul employment law makes it
illegal to discriminate agninst any warker in the United
Stares, regardless of immigration status,"™ many mem-
bers of the affected communities have been deterred
from reporting discrimination because of incressed
immigration enforcement by the federal government
against Arabs and Musfims,

In addition, according to a representative of the
National Association of Muslim Lawyers, "hundreds
and possibly thousands™" of cuses of discrimination
aguingt Muslims in the ULS. have gone unreported “due
to the diminished faith in our legal system by those who
have been the targets of discrimination.™™ Further, the
general partern that job applicants are less likely to
bring employment discrimination claims thin those
who expetience diseriminution while already employed
means that there 15 a particular lack of documentation
of the discrimination faced by members of Arab- and
Muslim-American community groups in receiving job
offers, recruitment contacts, or even job interviews,'™
The Vice Chair of the EEOC, Paul lgasaki, has voiced
these and ather concemns:

Immigrants are often reluctant to make legal com-
plaints, There are sometimes language or cultural
barriers, and often people do not have information
about their rights. A legal system thar is intimidat-
ing to most i all the more so 1o someone who i
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less familiar with it and perhaps less confident that
they will be treated fairly. For many, their distrust of
government is heightened substantially when they
feel ractal profiling or compromises of their legal
rights,

The following are other examples of employment dis-
ermination committed across the US. against Arab-
and Muslim-Americans, or those perceived to be from
these communities:

* Seprember 2001 — Island Park, N.Y.: A Jordanian-
American employee of Island Park Laundromar
was fired from her parr-time job. She alleged that
her boss told her that “[t]he customers they are
scared you want to put a bomb in my store." Her
boss later alleged that customers had threatened o
boycott the store s 4 result of comments made by
the employes."™

* September 2001 — Miami, Fia.: Mohammad Rahart,
a medical techrician with the University of
Miami, claimed that he was discriminated against
for his Iranian background when he was fired for
making certain comments, Rahat, whose hirthday
happened to be September 11, said aloud, “Some
birthday gift from Osama bin Laden.” He claims
that the statement, along with his criticisms of
U.S. foreign palicy, got him fired. The University
of Miam said that Rahar was fired not due to his
[ranian ethnicity, but because his comments “were
inappropriate and unbecoming for someone work-
ing in & research laboratory,™™

* September 2001 — Ashburn, Va.: Qssama Elkoshami,
an Egyptian-barn US, citizen, was fired from his
job as a Wal-Mart greeter in Fairfax, Virginia. He
said that he was harassed by two employees who ar
one point had pointed ar him and said, “He did it,”
and one held up a picture of Osama bin Laden.
Wianting to ensure employees that he also con-
demmed bin Laden, Elkoshain replied thar if bin
Laden were responsible, he himself would slaugh-

=5

ter him. Several days later, he was called mto the
manager’s office and questioned for two hours by
Wal-Mart officials and an F.B.L agent about his
behavior and views on the American bombing of
Afghanistan. He was then fired and told not to
enter any Wal-Mart or Sam's Club store again. A
Wal-Mart spokesman explained the rermination
was a resalt of “inappropriate conduct,™”

* Spring 2002 — New York, N.Y.: Farrah Spencer, an
Arab-American Muslim working as an office
munager in a New York City venture capital firm,
says that immediately after the terronst artacks,
her boss and co-workers started asking her ques-
tions such as “Why do you goys hate America?”
Then, a few days after receiving a letter from a
friend in Saudi Arabia, she lost her job. The com-
pany claims that the position was eliminared due
w budget cuts, not due to her religion.™

In some nstances, job loss has occurred as a result of
governmental investigation or enforcement activity. In
Orlando, a Sikh man was questioned by the FBI after
being seen reading books abour architecture. He lost hus
job when his employers discovered that he had been
questioned by the FBL™ The ADC has heard of cases
where the FBI or law enforcement agents visited individ-
uals’ workplaces and asked their supervisors to produce
their records, with such visits leading to the indmaduals
being fired.™ In another mstance, a documented immi-
grant who had lived in the U.S. for 17 years was detained
for several months on alleged suspicion of terrorism links.
He was evenrually released because the suspicion could
not be substantiated. But he was lefr without 2 job when
his employers refused to recall him.™

C. Airline Discrimination
(“Flying While Brown")

1. Statistical Evidence of Airline Discrimination

Widespread fear after the September 11 terrorist
attacks has led to the removal of brown-skinmed people
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perceived to be of Middle Edstern or South Asian
descent from sirplanes. Vietims of this new form of eth-
nic profiling sometimes ruefully call ir “flying while
brown,"™ Statistical evidence from the U.S, Department
of Transpartation (DOT) demonstrates that discrimina-
tinn sguinat brown-skinned airfine passengers after
September 11 continues.

Between January and March 2002, the first period
for which these numbers were available, the DOT
documented B4 complaints of discrimination by air
carriers.™ However, according to the monthly Air
Travel Consumer Report issued by the DUT com-
plaints abour discrimination in air
dropped by 50 percent between hprdmdMajrm
Consumen registered five complaints in November
2002 alleging discrimination by airlines due to factors
ather than disability, such as race, religion, national
origin or sex.™ While the number of such incidents
may have declined after the initial increase in profiling
after the terrorist attacks, discrimination continues to
occur and innocent brown-skinned passengers are being
singled out and face discrimunation,
2. Examples of Airline Discrimination

The following are examples of airline discrimination
perperrated against Arabs und Muslims, or those
perceived to be Arab or Mushim:

* September 2001 — Seattle, Was.: Vabid Tony
Zohrehvandi, an lranian-American engineer and
part-time consultant for American Airlines, was
ejected from a flight operated by his employer on
September 21, He was removed from the plane
after he was told thar the pilot was uncomfortable
with him as 4 passenger. He was allowed tw fly on
a subsequent flighr only after the pilor was con-
sulted and agreed to fly with a “Middle Eastern®
mian on board.™ Zohrehvandi is one of dozens of
passengers who says he was unfairly taken off an
airplane after September 11 because of their

names or appearnce. Zohrehvandi said, “Te was
humiliating.” [He tarer remurked, “In this country
when | became a citizen, they said, “You're an
Americar.’ On that day, | realize 1 will never be
an Amencan in this country 15 long as | look like
this.” American Airlines dechned to comment
about the incident.™

September 2007 ~ San Antonis, TX.: On Sept. 17,
2001, at the San Antonio sirport, Ashraf Khan
boarded a Delta Air Lines flight to Dallas, en
route to Pakistan to sttend his brother's wedding.
Khan, a lawful permunent resident for 11 years,
was approached by the pilot moments after ruking
his first class sear. The pilor asked ro speak to him
in the gate area, told him thar he and his crew did
not feel safe flying with Khan on board and “even
questioned how & 32-year-old businessman could
afford s first-class ticker.™ The planc left without
him. Delra’s president later called Khan to apolo-
gize and offercd to fly lim to Pakistan on the next
wvailable Might, which would have arrived well
after his brother's wedding ceremony.™ Delta
issued a statement soon after the incident remind-
ing employees not to single out passengers.™
Sepiember 2001 — Mimmeapolis, MN.: Kareem
Alasady, a U.S. drizen, and two companions were
turned away from a Narthwest Airlines flight
from Minneapolis to Salt Lake City on
Seprember 20. ™1 feel that it's not the America 1
knew, said Alasady. ‘It's a different America’
Northwest said in a statement that it ‘regrets any
misunderstanding” involving the three men and is
investigating the incident."™"

September 2001 — Tampa, Fla.: “In Tampa,
Mohamed el-Sayed, a [S. citizen of Egyptian
origin, was denied boarding on a United Airlines
flight ro Washington on September 21. An airpon
manager told him that the pilot
refused to fly with him on board, explaining,
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‘We've reviewed your profile; yvour name is
Meahamed. ™ A United Airlines spokeswoman
declined to comment on specific cavex and said ir
trears all customers equally,™

* September 2001 — Oriunde, Fla.: Two Pakisruni
businessmen, Akbar Ali and Muhammad Nagem
Butr, had traveled 1o Orlando, Fla., ar the invita-
tion of the LS. Department of Commerce to
attend an exhibition. “After boarding their US
Airways flight 1o Baltimore on Seprember 17,
the two men were questioned extensively, they
showed their passports, visas, 4 letter of inviration
from the 11,5, consul, and a brochure from the
convention cantaining their photographs, Stll,

Ali and Butr were asked to leave the plane,™"

A US Asrways spokespersan declined to comment
on the incident but noted thar the company’s
chairman had sent a special bulletin to employees
on September 14 reminding them ro trear
Mustim, Arab and Middle Egstern co-workers
and customers with respect,”™

* October 2001 — San Francisco, Calif: Bina Ahmed
was forced to wait at the check-in counter ar the
San Francsco amrport. When she finally asked, “1s
this delay because of my skin color and last
name?” the counter agent replied, “Yes." Ahmed
then asked, “Is racial profiling just your company’s
pelicy, or do all sirlines do i7" The sgent respondd-
ed, “It’s a government thing.” After her bags were
searched, Ahmed was wold thar FBI agents wished
to spek with her. One agent proceeded 1o ask her
a long series of questions, meluding her family's
national ongin, where her family lived, and whar
organizations she belonged 10"

* Newvember 2001 — Chicage, I1..: Samar Kaukab, 1 22-
year-old Mushm woman, passed through u metal
detector without rasing an alarm, but was ssked
o remove her hijab (head searf) anyway. She
explained to security that she could not remove it

in public for religious reasons, After consulting
with a National Guardsman, the sccurity official
repeated the demand. Finally, Kaukub ugreed o a
compromise of rermoving her hijab in a back room
in front of only female secunty officers. However,
the search went much further than expected,
involving the guard unzipping her pants, and
parting her down inside her pants, on her lower
abdomen and between her lfgs. Kaukub rcpormd
thut even before she passed through the security
checkpoint, the National Guardsman had glared
at her.** She believes this was o clear case of racial
profiting. The ACLL on behalf of Kaukab, filed 4
lawsuit against members of the National Guard
involved in the meident as well as theee securiry
personnel,

* Decesmber 2001 — Baltimore, Md.: In December
2001, a Secrer Service agenr assigned to protect
President Bush was prevented from reboarding a
flight to the president’s ranch, The agent, an
Arab-Amenican, said he felr mistreared because of
his ethnicity®’ An American Airlines spokesper-
son said thar the agent was refused passage not
hecause of his ethnicity but because the caprain
was unable to confirm that the agent was who be
saicd he was "

* Jamaary 2002 — New York, NY.: A 50-year-old British
Asian woman flew to JFK ro visit her sister, a can-
cer patient. When immigration officials ar the air-
port learned thar she had overstayed a previous
visa while attending to her sister and awniting an
extension for which she had applied, they told her
she would have to return te Brirain. She accepred
thetr decision and asked to speak to the British
consul. Her request was refused, but told that she
waits free to call the Pakistani consulate When she
explained that she was Bnnsh, not Pakistani, as
her passport showed, they began to interrogate her
about languages that she spoke and the leagth of
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hes r:lid:nr_:r it Brituin, She was u]r.imale[}' fin-
gerprinted, handeuffed, and marched through the
departure lounge in front of other passengers.”™

* Augnst 2002 — Atlanta, Ga.: Dr. Bob Ragoomar, 2
U.S. citizen of Indian descent and s former mili-
vary physician from Flonda, was on 2 Delta
Airlines flight in first class from Atlanta to
Philudelphia when a coach passenger began
behuving ereanically, The passenger, Steven Feuer,
had nothing to
do with Dr. Rajcoomar. ULS. air marshals moved
and handcuffed Feuer into a seat next to Dr.
Rajcoomar, who then asked ro be maoved ro anoth-
er seat, and the flight attendant rescated him.

Frightening the passengers and responding
overzealously, one of the marshals wiekled a gun,
and told passengers they could not stand for any
reason, extend thelr arms or legs into the aisles, or
visit the restroom. Senior Judge James A.
Lineberger of the Philudelphia Court of Common
Pleas and 2 20-year military veteran, who was a
passenger on the flight, said, *I was afraid there
was going to be a gun bartle in thar pressurized
cabin....] was afraid that T was geing to die from
the gunfire in a shootout ™

When the plane landed, Feuer was taken into
custody, and so was Dr. Rajcoomar. The air
marshals handcuffed him and reportedly took him
to a filthy airport cell, He remained in custody for
three houts before being released without charge.
A Transportation Security Administration
because he had warched the unfolding incident
with Feuer "too closely.” Dir. Rajcoomar believes
he was tken into custody due to his sppearance
and is suing the federal government for unlawful
detention, "™
In June 2002, the ACLU sued Amenican Airlines,
Continental Airlines, Northwest Airlines, and United
Air Lines, accusing the companies of discriminanion

againgt five men. The suit alleges that the men were
ejected from flights based on the prejudices of airdine
employees and passengens and for reasony wholly unre-
lated to security. The suits were filed in Los Angeles,
Maryland, New Jersey, and San Frmeisco on behalf of
the five men and the American-Armab Ann-

Disernmination Committes.

ACLU chents Michael Dasrath, 2 LS. citigen born in
Guyana, and Edgardo Cureg, a permanent legal resident
of Filipino descent, were removed on Dec. 31, 2001,
from a Tampa-bound flight after 4 woman rold the
captain that "those brown-skinned men are behaving
suspiciously. " Dasrath said, "] was working in
Manhartan on Seprember 11 and | will never forger
the homar of that duy. But ejecting me from « flight ro
make a passenger feel better inn't going to mike anyone
any safer,"™

The other cases were filed on behalf of Assem Bayaa
of California, who was removed from a (Tight on Dec,
23, 2001; Arshad Chowsdhury of Pittsburgh, who was
taken off a plane on Ocr. 23, 2001; and Hassan Sader of
Virginia, who was removed from an Oct, 31, 2001
flight.™ All five men were removed from the planes due
to feelings of crew or passenger discomfort. They were
offered seats on later flights withour any further security
checks =

In another ease, four ULS, citizen men of Palestinian
descent—Eyhab Matari, Ehab Abdelaziz, Osama
Zewdan, and Waesam Hamdan—are suing American
Airlines, claiming they were wrongly removed from an
airplanc and subjected 1o an invasive public search
because of their Arabic names. On u flight to Florida
from New Jersey in March 2002, the four men were
asked by airline officials w leave the plane before tuke-
off. They were allegedly searched in full view of the
other passengers for 30 minutes and forced to lifr up
their shirts and lower their pants, The caprain eventually
apologized and allowed them buck on the plane.™
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3. Government Response to Airline

Discrimination

Shaortly after September 11, the federal government
openly discouraged airline discriminarion. Federal
aviation law is: unambiguous on this point: “An air
carrier or foreign air carrier may not subject a person in
@it transportation to disciimination on the basis of ruce,
eolor, nattonal origin, religion, sex, or ancestry,™ LS.
Secretary of Transportation Norman Mineta publicly
affirmed his department’s commitment to nondiscrimi-
nation, declaring rhar “all of us will face heightened
security m the aftermarh of September 11, but the
security and scrutiny must never become pretexts for
unlawful discimination. ™

As early as Sepr. 21, 2001, the DOT sent e-mails to
several major airlines cautioning them not to discrimi-
nate against passengers based on race, color, or national
ar ethmic origin, The DOT repeated this warning in
Ocrober, saving, “It 1s important to reemphasize that in
performing our critical duties, we may not rely on
generalized stereotypes or attirudes or beliefs about the
propensity of members of any raciul, ethnic, religious or
national erigin group to engage in unlawful activity."™"

The DOT went further by adopting a recommenda-
tion by the American-Arab Anti-Discrimination

Commuttee (ADC) ro mrack illegal airline discriminanon.

The ADC made the recommendation during a February
2002 meeting between ADC and DOT representatives.
The DOT initiated a new category of complaints specif-
ically addressing alleged diserimination meidents report-
ed by individual passengers against airline personnel.
This new caregory of discrimination was, for the first
time, included in the quarterly Air Travel Consumer
Report issued by the Office of Aviation Enforcement
and Proceedings at the DOT™

On Agpril 25, 2003, the DOT filed a complaint
agamnst Amencan Airlines alleging that “the carrier
discriminated against passengers who were or were

perceived to be of Arab, Middle Eastern or Southeast
Astan descent and/or Mushm."" The complaint con-
cerned 10 individuals, "mostly Amencan citizens, who
were either removed from ar denied boarding on their
scheduled American Airlines flights, even though they
were properly ticketed and had successtully passed all
security checks,” the DOT said. *In some cases the
complainants were immediztely rebooked on American
or another airline and not subjecred to any addinonal
screening, even though they had been mmoved fram
their original American flight as an alleged security

risk "™

The DOT said it filed the complaint after unsucress-
ful settlement negotiations. “Under the complaine,
American could be held liable for civil penalries of
$65,000 for vielations described in the complaint, plus
additional penalties for other violations that may be
discovered during the proceeding,” the DOT suid. “The
Aviation Enforcement Office is also seeking 2 judgment
ordering American 1o cease and desist from engaging in
discnminatory conduct in the future. The case will be
heard by a DOT administrative law judge in a erial-type
hearing proceeding.™"

Amernican Aiclines issued 4 staternent denying the alle-
gations, "Our crew members are integral to our efforts to
ensure the safety of our passengers and crews, and they
must, understandably, act with caution anytime they per-
ceive a potential secunity issue,” the statement said. ™

Despite the responsiveness of the DOT, however, the
government has not been s vocal on this issue as it
maght have been, and the passage of new federal legisla-
tion in 2001 might exacerbate the religions and ethme
profiling incidents. The Aviation and Transport Security
Act (ATSA),™ passed on Now. 19, 2001, 1o address
weaknesses in transportation security and establish the
Transportation Security Administration, does little to
discourage ethnic profiling of those who appear to be
Arab or Muslim.
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The ATSA failed 1o mandate sensitivity waining thas
would mitigate the prejudices of some flight crews
towards Arab-American and Muslim [stengers
Furthermore, the broad definition of what constitutes a
threar under the ATSA potentially leaves room for ille-
gal diserrmination by crew members, while the lack of &
penalty for improper threat assessments leaves open the
possibility that illegal disctimination will not be
addressed.

The ATSA provides immunity from legal lability for
airline emplovees who negligently report pussengers as 2
threat. The law gives airline employees an imprecise and
broad authority to contuct law enforcement officiuls
concerning Arab- Amercan passengers for any reason
that an airline employee thinks may be relevane. The
standard for an airline employee 10 Jose immunity from
Jegal Hability is extremely high: the employee would
have to be shown to have acted with reckless disregard
for the truth or actual knowledge, Under this srandard,
employees could ensure immunity by supplying an
excuse for the improper threar assessment, however

meager™™ Given the surge in discrimination, this legisla-

tion may send the wrong message by exacerbating a cli-
mate that already provides ferrile ground for discrimina-
rion in air travel

IT1. Historical Overview of the
Targeting of Immigrant
Communities During Periods of
Domestic Security Crisis

A. Overview

Mativismy, and the fear of aliern mifluence on American
values and security, have been part of 118, culture
almost from its inception. In times of crisis, when the
perceived threar of such dangers has been stongest, the
law has often been wied, and misused, to mrget noncirl-
zens and citizens of foreign extraction selectively based
on their matonality or ethnicity. In historical hindsighe,
these techniques have never been judged to be effective
at detecting or discouraging national security threars.
Rather, these enforcement technicques have consistently
been judged to be unnecessary and counterproductive
infringements on the civil nghes of their targen.

" Shomin, suprar reoee 202

This section summarizes seven examples of effort 10
target ynmugrants and other perceved national sccunty
thicats during times of cnmis: 1) anti-Carholicism and
the Know-Nuthing movement in the mid-1800s 2) the
early 20th century, including the treatment of German-
Amencans during World War I, the Red Scare of 1919,
the Palmer Raids, and immigration quotas in the 1920s;
3) Japuancse internments and other anti-immigrant
measures during World War 1 4) McCarthyism in the
1950s; §5) FBI counterintelligence programs directed
sguinat perceived domestic threars in the 1960s und
19705, 6) registration requirerents for ranian students
in the late 1970s and carly 1980s; and 7) & 15-year
effort to deport cight Pulestinians in Los Angeles.

B. Beginnings: Anti-Catholicism and the
Know-Nathings

The early American colonists who departed England
for Massachusetts and Virginia brought more to the
New World than their meager personal belongings and
their dreams of economic opportunity and religious
autonomy. They ulso camried with them the passions and
prejudices of their native land, including a profound
hostility toward Cathalicism. Enmity toward Rome and
those nanons and peoples loyal to Catholicism became 2
major thread in the socio-culrural and polbrical fabric of
America throughour the 18th and 19th centuries™

While anti-Catholic animus in America stemmed
partly from similar widespread sentiment in the
colonists’ native Britain, this fear and hostility toward
Catholicism also reflecred very real political and military
considerations confirmed by historical experience. Ray
Allen Billingtan explains:

The sertlers themselves had been cradled in an
England more bitter against Catholiciem than ar
any other time. They had seen the constant plor ans
counterplot of the reigns of Elizabeth and James |
when Catholic forces threatened to engulf their
land: the lrish uprising ut Kerry, the projected attuc
of the Spanish armies under the Duke of Kent
through Scotlund, the intrigue of the Jesuits,
Campion and Parsons, the efforts to restore Mary
Queen of Scots to the throne, the threar of the
Armaca, and the Gunpowder Plot. This intrigue
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hud fastened the conviction in the minds of ull loyal
subjects that Catholicism was a dangerous und
constantly threatening force.™

In the New Waorld, the military threatr posed by
Catholic France and Spuin was ever-present; Spanish
forces policed the colonies’ southem border in Florida,
while French troops controlled the colonies’ northern
border in Canada. Among Amencan colonists, this fear
of invaston from the North or South generared fear and
suspicion of Catholic settlers, who were thought capable
of siding with either the French or Spanish against the
English colonists.*™ A series of wars with these
in the early 18th cenmry turther exacerbated such ten-
son.

Moreover, many colonists viewed Roman Catholicism
as an inherently authoritarian religion that could endan-
ger the political stability of their settlements. This fear
thar Catholic authoritartanism posed « special threar o
democracy finds ion in the writings of many
Founding Fathers, including John Adams, Paul Revere,
Thomas Jeffersan, and Alexander Hamilton, who as a
young man warned fellow colonists that "we may see an
Inguisition erected in Canada, and priestly ryranny
hereafter find as propitious 3 soil in America as it ever
has in Spain or Porugal ™=

In response to this perceived threat, colonies subjected
Catholics to higher taxes, forbade them to settle in lurge
groups, deprived them of many refigious and civil nghrs,
denied them the right to bear arms, and prohibited
Catholic churches from holding real estate.™ Maryland,
in parricular, forbade any “popish priest or bishop” o
exercise his duties in the colony, levied special raxes on
Irish immigrunts “to prevent the entrance of papists,”
and provided that children of & Catholic mother and a
Protestant father should, upon the father's death, be
removed from the mother’s custody, ™

L. Early Post-Colonial Discrimination

Although this pervasive anti-Catholic animus played
no significant role in the federal Constirutional
Convention of 1789, the new Constitution did not put
an end 1o anti-Catholic legulation. On the federal level,
the infamous Alien and Sedinon Acts of 1798 mused cit-
rzenship requirements, authorized the President to expel
ar arrest dangerous aliens, and specified prison terms for
citizens or aliens hindering government operations.
These laws were employed largely as 4 weapon against
Irish Catholics."™ More important, federal religious free-
dom protections did not prevent state constitutions from
discriminating against Carholic atizens. The New Jerscy
constitution of 1776 extended meligious freedom guaran-
tees only to Protestants and, like seven other states,
closed the legislature and orher state offices 1o Carholics
New York required imnngrants to foreswear any alle-
giance to foreign powers—civil or ecclesinstical—and
New Hampshire passed a series of laws from 1779 to
1784 thar singled out Catholics for disfavored
trearment. ™

Although the threat of an invasion by Cathalic
nations lessened as the United States entered the 19th
century, the thetoric of anti-Catholicism did nor disap-
pear—it merely changed focus. Apprehension shifted to
the less visible perceived threat to American liberty
posed by Cathalic beliefs and values. Poliricians, news-
papers, and religious leaders described a struggle for the
hearts and minds of the American people—a decisive
battle berween Catholic asuthontartanistn and American
liberty.™ By the 1840k, this rheroric had ¢oaled substan-
tially, although controversies continued
to flare over Catholic effors 1o establish their own
parochial schools and mamtain them with public
funds, ™
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2. Responses to Large-Scale Catholic
Immigration in the Mid- and Larte 19th
Century: “Know-Nothings”

Anti-Catholicism reentered the national spotlight,
however, in the wake of the failed European revolutions
of 1848, Viewing these revolutions from afar, nativists
in America feared that refugees would infect Amernica
with either anarchy or suthontarmnism *” In addition,
exponential leaps in immigration had greatly exacerbar-
ed tensions between long-time Protestant residents and
expanding immigrant communities that had suddenly
become mujor political forces and competirors in the
marketplace. Insh Cathalics became 2 central focus of
public ire due to perceptions of their clannish clustering
in urbun areas and their alien religious allegiance.

The 1850s witnessed the creation of numnerous frater-
na! onganizations dedicared to preserving the political
and sociceconomic status quo by halting the growing
political power of immigrant commumnes and seeking
to suppress Catholicism’s expanding power in American
sociery, Chiel among these organizations was a secret
society known as the Onder of the Star Spangled
Banner. The society spread mpidly throughout the
states, gaining influential adherents in virnually every
major urban center, and becoming u powerful, inde-
pendent political parry known 1o outsiders as the
“Know-Nothings."

By 1854, the Knuw-Nothings had become a crucial
minority swing vote for both the Democratic and the
Republican parties, dictating the outcome of many fed-
eral, state, and local elections by secret consensus.™
As Leonard and Parmet observe, the Know- Nothings
succeeded in building an extraordinarily powerful polini-
cal machine by concentrating on 1 single issue: fear of
an “authoritarian, Rome-dominated church, jepresented
in the United States by poar, ignorant, and faithful
adherents. ™ Ann-Catholic riots swept Boston, New
York, Philadelphia, Balmore, Providence, Hartford,
New Orleans, St. Louis, Cincinnati, Louieville, and
San Francisco, as well as many smaller townships.™ In
Connecticut, the Know-Nothing administration passed
laws effecrively vesting all Catholic praperry in the
hands of incorporated congregations rather than ecclesi-
astical leaders and, if no such local body existed, the
state itself held these properties in trust. The wtate

leguslature also passed a spocial constitutional amend-
ment conditioning voting rights on literacy tests in an
effort to exclude naturalized citizens.

By 1855, Know-Nothings controlled all but one New
England state, along with Maryland, Delawsre,
Kenmcky, New Jersey, Pennsylvania, and California, and
beld numerous seats in Congress, The party appeared
poised ro make further gains nationally, including the
White House, ™

Its prospects ultimately dwindled, however, as the
parry's legislative agenda stalled and the slivery question
subordinared natonal natvist sentiments to more press-
ing regionul loyulties. The Civil War eased much of the
antagonism between Protestant and Catholic America
15 these communities fought and died alongside one

wnother,

Nevertheless, anti-Carholicism was hardly extin-
guished. [n the North, groups similar 1o the Know-
Nothings such as the Amernican Protective Assocuation
would reappear as immigration climbed in the 1890s.
In the South, these fraternal organizations would later
evolve into other secret socicties such as the Ku Klux
Klan.

In sum, the hisrary of ant-Catholicsm m 18th and
19th century Amenct demanstrates that fears of mili-
tary aggression and subversion may have 4 profound and
long-lasting impact upon the perception and treatment
of religious and ethnic groups. Viewed as potential dan-
gers o nitnal secunty, Cathohcs were routinely sub-
jected 10 deprivations of Gvil and religious rights in
colonizl America and the carly United Stures. Even
after the perception of military threat waned, many
Americans continued to view Carhalic communities as
foreign belligerents in an ideologice] war for the future
of American liberty. Such rhetoric laid the foundation
for repressive logislation and intercommunity hostility
and violence.

C. Early 20th Century: World War I Treatment
of German-Americans, the Red Scare of
1919, the Palmer Raids, and 1920s
Immigration Quotas

The beginning of the J0th century saw the nse of
anti-foreigner sentiment ing the assassination ol

President McKinley in 1901 by Leon Czolgosz, «
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native-born anarchist “evidenty of foreign extrcrion, ™
By 1903, Congress passed an anti-immigrant bill, which
expanded the enteria for excluding and depornng
aliens— indeed, for the first tme since the Aliens Act
of 1798, immigrants were penulized for their political
beliefs.™ The Immigration Act of 1907 further author-
ized the President to deny admision ro immigrants that
he deemed harmful o the ULS: labor market. Primarily
aimed at Japanese laborers, the Immigrarion Act was
soon followed by the Gentlemen’s Agreement of 1907 —
1908, which, in practice, sharply curtailed Japanese
immigranon, ™
1. German-American Experience During

World War |

America entered World War | on April 6, 1917,
Almost immediately, the war focused attention on a
perceived internal threat: German-Americans. The pre-
occupation with German-Amencans was due largely o
four factors: 1) the German-American Allianee’s support
for Germany, 2) the largely pro-German stance of the
German-American press, 3) a few blundered sabotage
attemprts by o group of Germans, and 4) the inrense
climate of “100 percent Americanism” thar engulfed
the United States following the mation’s eatry into the
war.

The government's legal assault on German-Americans
was swift:

* After April 6, federal agents employed the anti-
immigrant Aliens Act of 1794 as justification o
arrest 6,300 German- Amernicans—or “enemy
aliens,” as they were teemed.

* President Wikson issued regulanons prohibiting
all German males over the age of 14 from owning
guns, rdios, or explosives and from fiving within
1 half mile of munitions factones, aircraft stations,
forts, arvcnals, ar naval vessels.™

* Later regulations required 250,000 male enemy
aliens o register at LS. post offices und made it
illegal for such aliens 1o be found without their
cards. Washington, D.C., became off limats 1o
enemy aliens ™

* Congress enacted the 1917 Espionage Act and the
1918 Sedition Act to prosecute LLS, citizens of
German origin who “criticized the war cffort or
obstructed the draft.™™

* Ultimarely, 2,048 Germang our of the approxi-
mately 250,000 registered aliens were incarcerated
for the remainder of the war in enemy camps
without the filing of criminal charges,™

* In 1919, Arramey General A. Mitchell Palmer
created the General Intelligence Division, which
targeted not only Germans, but “foreign radicals” in
general, and particularly Russian worken,™

Such legal activity focusing on German nationals and
German-Americans was enabled by & larger polined
and social culture that was equally hostile toward
Germun-Americans. As historian Don Heinrich
Tolzman docurnents:

The ULS. declaration of war on Germany in Apnl
1917 resulted in u tragac display of hysteria directed
against everything and anything German. Although
carried on by nativist extremists, the majority silent-
ly approved, or at least did not speak our against the
narivist hysteria, ™'

Volunteer LS. citizen groups fike the Amernican
Protective Leagoe spied on and generally harassed
Germun-American groups and individuals, ™ German-
Amenicans reported being made to kiss the American
flag, memorize the Gettysburg Address, or recite a hst
of Amencan presidents.” Employers fired foreign
workers with suspicious sceents, and ar least onc
accused spy was lynched by 3 mob ™
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Such measures had a significant irmpact on German
culrure in the United Stares, Many German-Americans
did away with their “hyphenated” identity and rejecred
signs of their German heritage, to show their loyalty to
their adopted homelund and avoid anti-German preju-
dice.** But by the end of World War [, despite high
levels of naturalization and cultum] asimilation, many
German-Americans and foreignens felt “a new forehod -
ing that they were not as safe or welcome s they had
come to believe.™™

The treatment of Germun-Americans during World
War | arguably laid the foundation for the American
public’s acceprance and even support of anti-immignnt
sctivities hetween the war, and even more extreme
measares during World War 11 In Amold Krammer's
analysis, the experience of Warld War | "created u legal
pncedmrﬁ:n later government to restrict the move-
ment of any minonty, especially Germuny, in sny future
war. The evacuation of 120,000 Japanese-Americans
during World War Il could not have occusred withous
the precedents esmablished agamst Germans in World
War 1"

2. The Red Scare

Even after the end of World War 1, the wartime
Espionage and Sedition Acis were nor repealed but
continued to be used by the federal government, Fear
that forcigners would hanm rthe United States from
within, by espronage, ssbotage or by strring up labor
unrest, was alresdy palpable before World War 1, After
the arbitrary persecution of German-Amencans during
World Wiar 1, the government sitaply extended these
practices to immigrants perceived to preseat 3 leftist
threar,

On May 1, 1919, the New York Timer announced
3 "nationwide bomb conspiracy,’ which the police
authorities said had every eanmark of “left-wing radical
origin."™** On or wround May 1 (May Day), 36 smull
bambs had been mailed to prominent LLS. cirizens from
Ceorgia to San Francisco,™ News of the appareat
conspiracy launched a nationwade assault on left-wing
groups thar would later be titled the “Red Scare,”

The May bombings exploded onto an already volanle
scene in the Unired Stutes. With the end of World War
[ in November of 1918, dischurged soldiers begun
pouring back inte the country.™ Wartime price controls
were canceled by the government, leading to rapid
nflation.™

Most notably, labor umons, which hud stood quiet
during the war, began o reassert themuelves, In January
1919, New York harbor workers and dressimakers went
on strike, In February, u general strike was called
in Seartle and a natiomal packinghouse strike was only
barely averted. In March, New Jersey rail workens
struck ™ In the following months, New York cigar
warkers, Boston policemen, national railecad and subway
workers, and most notably, the United Mine Workens
would all go on strike.™

All of this was compounded by & new threat of jeft-
wing revolution, The Bolsheviks had seized power in
Russia in 1917, apparently demonstrating the
revalutionary power of a handful (sbour 11,000) of
Communists. This “radical” darsger, first demonstrated
by President McKinley's assassination by anarchist Leon
Czelgosz in 1901, took on new relevance amid the vio-
lent events of 1919,

Oa Jan. 15, 1919, authoritics announced that 46

members of the Internationsl Warkers of the World
(the LW.W. or “Wobblies"), a radica! lshor
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organizanon, had been involved in the bombing of the
home of the governor of California.®™ On February 12,
the Sccret Service srrested Pietro Plerre, “identified as
the leader of an anarchist plot to assassinate President
Wilson " Even before the Muy bomb scare,
government leaders and officials were reporting “that
I W.W s, anarchists, radicn] socialists, and Bolshevists
in the United States were trying to overthrow the gov-
emment in ‘bloody revolution,™ and calling for a hale o
all immigration to the United Stares ™

In the Amenican public eye, immigrants and libor
unrest became completely intertwined with left-wing
revalution and terronsm, Labor Secretary Wilson said
the rash of strikes were the work of Bolsheviks seeking
to spur revolution.” Cleveland's mayor proposed
deporting all foreigners who failed to become citizens as
soon as they possibly could. The New York Temes ran an
article under the headline: "Russian Reds are Busy
Here: Workers Union has 500 Agents Spreading
Bolshevism in the United Stares.™™ On June 13, New
York Srate authorities raided the New York office of the
Russian Bolshevik Mission ro the United States, ™ And
as President Wilson toured the counry to advocate
membership in the League of Nations, he warned audi-
ences of “the dangen of revolution in the United
States.™

3. The Palmer Raids

Responsibility for quashing the “radical” threat was
thrust upon and seized by Attorney General A. Mitchell
Palmer.™

Because a large percentage of the "radicals” in the
United States went foreign-born and often not natural-
rzed, immigration laws became 3 potent weapon in
Palmer's arsenal. Under the Alien Control Act of 1918,
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any alien who was u member of or affiliated with any
organization that taught or advocated the violent over-
throw of the LLS. government was excluded from enter-
ing the country.™ Palmer—in comunction with the
Department of’ Labor, which had responsibility for
immigration and naturalization at the time—used the
1918 Act 1o arrest suspected radicals and have them
departed from the United States.

On Dec. 21, 1919, after a series of raids beginning on
November 7 und rargeting the Union of Russian
Workers and various similar organizations scross the
country, 249 arrested “radicals” were loaded onto the
Buford and shipped out of the counmry.™ The 249 rep-
resented only a fraction of the number of supposed radi-
cals being held across the country and an even smaller
fraction of those picked up in the Initial dragnets,
Starting on Jan. 2, 1920, Palmer launched a second set
of raxds, this fime aimed st the Communist and
Communist Labor Parties,™ Thousands of active and
passive party members were arrested before national
interest in the Red Scare began to wane.™

fa) Legal Measures Adopted and Used

Because of the parallels berween Palmer’s actions
agunst ymrmgrants during the Red Scare and Justice
Department moves in response to Sept. 11, 2001, the
legal measures used by Palmer invite ommination.

(%) Departation

The main tool in the hands of the government was
the Alien Control Act of 1918, According to Section 1
of the Act,

aliens who are members of or affiliated with any
organization that entertains w belief in, reaches, or
advocates the overthrow by force or violence of the

™ In Demiber 1919, the 1) 5. Sevate svwveed essimimnesaly bt ferne ol 0 pessbition calling e Pdmer s form the Secute whiat scriony he was tabing again: the tulicsh
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government of the United States shall be excluded
from udmission into the United Stares.™

Section 2 “provide[d] for the deportation of such
aliens, irrespective of the Bime of their entry™™ It was
under the general authonty of this law thar the “Palmer
raids” took place and under which the 249 immigranrs
aboard the Buford were eventually deported.™ Palmer
and local luw enforcement specifically targeted nonciti-
zens for arrest, Among the instructions delivered o
Justice Department agents in connection with raids in
Mussachuserts and New Hampshire in Junuary 1920
was the following:

*Only aliens should be arrested; if Amencan anzens
are taken by mustake, their cases should be immedi-
ately referred to the local authorities.™

In Colyer v, Skeffington,™ 20 alicns urrested in the
January 1920 raids brought a babeas corpus petition to
challenge their detention and deportation on the basis
of their membership in Communist organizations.

Omn Jan. 2, 1920, several hundred local, state, and federal
police officers had raided a number of meeting places
and homes of Communist arganizations in the Boston-
Worcester area and in New Hampshire, and detained

at least 600 und possibly as many as 1,200 suspected
Communises.”™ The Federal Districr Court for the
District of Massachusetrs, in a lengthy opinion,
reviewnd the trial record and found that many of the
demainees were held for several duys withour charge

or warrant. The aurthorities typically sought out the
suspects at home late ar night and searched their homes
without explanation and in many cases without g
warrant, Women, mcluding single mothers, and children
were among the detainces. Many of the detainees were
held for a few hours ar days, in many cuses incommuni-
cado, then released because there was no evidence
aguinst them other than their attendunce at the

mectings; many wer in fact UL.S. citizens™ About 440

shiens were ultimarely demined for an extended period

in the Boston city prison on Deer Laland ™

After reviewing these facts, Judge Anderson opined

that the mid was "camed out with. .. disregard of law

and properly venified facts."™ He continued:
Pains were riken to give spectucular publicty ro the
raid, and ro make it appear that there way great and
imrminent public danges, againat which these activi-
nei of the Deparrment of Justice were directed... |
doube whether a single warrant was obmined or
apphed for.™
The picrure of a non- English-speaking Russian
peasant arrested under circumstances such as
described above, held for days in juil, then for weeks
in the city prison at Deer Island, and then sum-
moned for a “irial” before an inspector, sssisted by
the Department of Justice sgent under stringent
instructions emanating from the Depanment of
Justice in Washington to muke every possible effort
to ahtain evidence of the aliens’ membership in one
of the proscribed parties, is not a mcture of 4 sobes,
dispassionate “due process of law” artempt to ascer-
tain and report the true facs.™

Anderson witimately found that most of the petition-
e had been denied due process in the hearings and

that the deportation orders agamst them were therefore
inyalid,

The Fiest Cireuit Court of Appeals reversed the
District Court’s decision and remunded the petinoners
to the custody of the immigration authorities, The Firnt
Circuit found that the record did not include all the
information that had been before the Secretary of Labo
in making the deportation decisions and thar the
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evidentinry sad other procedural requirements in con-
nection with immigration matters are lower than those
required for criminal triuls.™

(it} Bureau of Invesnipution Rules

Palmer was further helped by the adoption of a Justice
Department Burean of Investigation rule that mere
membership in various groups, such as the Union of
Russtan Workers, the Cammunist Party, and the
Communist Labor Party, was enough to qualify a non-
citizen for deportation under the Alien Control Act.™
In the instructions for the raids that cesulted in the
Calyer case, Commissioner General of Immigration
Anthony ], Caminetti wrote to the Boston
Commissioner of Immigration:

For your confidential informanion, the Bureau has o
state that the Department holds the Communist
Party of America to be an organization mere
membership in which brings un alict within the
purview of the Act of Oct. 16, 1918,

Justice Department agents could thus Jook ro group
metnbership rolls to identify candidates for arrest and
deportation. The instructions given to agents bear this
out. "2 Upon taking person into custody try to obtain
all documentary evidence possible to establish member-
ship in the Communist Purty, including membership
cards, books, papers, correspondence, ete."™

(i) Access to Commel

Further, Palmer successfully amended the lmmgration
Bureau rule ecnncerning when aliens would have access o
conitinel, ™ Before the first ser of mids the rule read:

At the beginning of the hearing under the warrant
of arrest the alien shall be allowed to inspect the
wirrant of arrest and all the evidence on which it
was issued, and shall be apprised that he may be

represented by counsel.™

* Sbeffingrom v Keregffl 377 Foax 130-12,
= MeCormack, nepre note 373, p. 145,

Thus after the first ser of raide in November, many of
thase armested secured counsel, refused to mlk about
their views, and had o be released for lack of ovi-
dence. ™ However, before the second ser of mids in
January, the Bureau modified the rule to read:

Preferably at the beginning of the hearing under the

warrant of arrest or &f any rate ax roen @ such bearing
bas proceeded wufficiently m the development of the facts
to pratect the Governments intererts, the alien shall be
allowed 1o inspect the warrant of arrest and all the
evidenice on which it was issued and shall be
apprised that thereafter he may be represented by
counsel, ™

As the Federal District Court for Massachusetts

noted in Colyer:

| TThe practical result of this changed rule. . was
cur the alien off from any representation by counsel,
until the inspector...was of the opinion that the
hearing had proceeded “sufficently in the develop-
ment of the facts o protect the government's inter-
ests.” This left these aliens, many of them uneducat-
ed and seriously humpered by their inability to
understand English.. entirely unprotected from the
zealous artemprs of the Department of Justice
agents to get from them some sort of apparent
admission of membership i the Communist or
Communist Labor Party...[M Jany of these aliens
were arrested in boarding houses or halls in which
were found large quantities of literature and pam-
phlets, the ongin and ownership of which were nec-
essarily lurgely matters of guesswork. In cases of
doubt, aliens, already frightened by rhe terroristic
methods ol rheir arrest and detention, were, in the
absence of counsel, easily led into some kind of
admission us to their ownership or knowledye of
communistic or so-called sedimous literature, ™
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(1w) Espicnage and Sedition Aety

Federal and local law enforcement oificials could also
use the wartime Espionage Act of 1917 and the
Sedinon Act of 1918, which were still in effect during
the Red Scare, The two pets coommalized any defamato-
ry statements made sgainse the government. Moreover,
although “[blefore the war, only New York and
‘Fennessee had laws against sedition._ .. ufter the war 35
states passed laws against sedition, criminal anarchy, and
crimninal syndicalism. ™™
(B) Enforcement in Practice
(i) Misguided Targeting

It is very difficult to assess whether the Palmer Raids
had wny measurable impact on the threat of revolution
or radica rerrorism in the United Stares, or whether any
such threat ever existed-at all. Despite the evidence thar
the May bombings were the work of an Imlian anarchist
group, the Palmer Raide targeted mostly Russians and
Eastern European orgamizations.™ Among the ininal
targets were the Union of Russian Workers, the Russian
Missiem in New York, and the Russian People’s House.
Later raids included the Lithuanian Secalist Chaoir.
Anecdonl evidence demonstrates that those undertak-
ing the mids believed thar they should specifically seck
Russians.™ This targenng played upon the generul fear
of Bolshevism and the association of Bolshevism with
Russians. It also aptured the widely held but nonethe-
less incorrect belief that recent Eastern European immi-
grants were behind the lubor unrest.

Various local officials also took advantage of the situa-
tion and sought to use the raids & & means to break
arganized labor.™ Charles McCormick points to one
Burcau of Investiganons (B1) agent leading such raids in
the mining regrons of Pennsylvania who appears ro have
“belaredly... realized that mine owners had used the Bl

= Flaye, mips niste 2GR, 89

to sertle & score against an unruly community of forcign-
o™ Further, McCarmick notes at least one memo
thiat “shows thar government officials understood depor-
tation primanly as a device to tame rebellious industmal
warkers—mnative and immigrant—mnot an emergency
measure 10 save the country from revolution ™
The decision o trear all Union of Russian Workers
(UORW), Communist Party, and Communist Labor
Party members as radicals seems to have been similarly
msguided and overbroad, Edwin Hoyt notes that many
of the people on the membershup rolls did not even
realize that they were on them. After the Bolshevik
Revolution many smaller groups of different stripes had
affiliated with the Communist Party; the Communist
Puarty immediately transferred those groups’ membership
rolls to their own.™ And McCormick notes that
although the Union of Russian Waorkers did have a
radical anarchist platform, the orgattzation’s "people’s
houses,” | more than revolutionary centem. .. were social
ggathering places for Russian immigrant male laborers
excluded from American life by barriess of language,
culture, prejudice, and indifference and cut off from
farmily and friends in Russia by war and revolution.™"
(1i) Massive Infringrment of Crvid Rights, Yot Few
Rewvolutimaries Captured
Thousands of people were rounded up during the
various raids; very fow appesr to have been mdicals.™ The
presiding judge i Colyer, Judge Andemson, hoted that:
[Flor instance, in a hall in Lynn 39 people were
holding & meeting to discuss the formaton of 2
co-operative bakery. About half of them were cri-
zens, But the Lynn police, acting under the instruc-
tions of the Deparrment of Justice, mided this hall
and arrested the entire 39, held them over night in
cells at the police stution, and then had them all
dockered as ‘suspeces’ and 38 of them discharged ™
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Assistant Secretary of Labor Louis Post told Congress
that only three revolvers had been found over the course
of 5,000 urrests." Post also discovered thar only 40 of
the thousands arrested had acnully admitred favoring
the overthrow of the U.S. government.™ Upon review
in the spring of 1920, Post evennully canceled the arrest
warrants of 1,141 of 1,600 “suspects” and ordered the
relense of hundreds more who had been arrested with-
out a warrant.™ By July, 2,202 potennal deportees were
ﬂ rm-“'

Summing up what he saw in Boston, Judge Anderson

wrote:

| refrain from any extended comment on the
lawlessness of these proceedings by our supposedly
law-enfarcing officials. The documents und ucts
speak for themselves. [t may, however, fitly be
observed that a mob is & mob, whether made up of
government officials scting under instructions from
the Department of Justice, or of criminals, loafers,
and the vicious classes, "

(iii) Evatuation of Actual Threat and Criticism of
Measurey Tizhen

The Justice Department predicted that the radicals
would undertake massive operations on May 1, 1920, 1o
wpark a full-scale insurrection against the U.S. govern-
ment. May 1 came and went without event. The failure
of the Department’s warnings, combined with the testi-
mony of Assistant Secretary Post and the publication of
a 67-page report by the National Popular Government
League on the Palmer Raids, began to change the mood
of the country, Fear of radical revolution waned. ™ The
Nutional Populur Government League Report, signed
by Roscoe Pound, Felix Frankfurter, and Zechariah
Chafee, Jr. of Harvard University Law School, Tyrell
Williams, dean of Washingron University Law School,
MO 15,100,
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and Francis Cane, who had resigned from the Jusnice
Department in protest over the Palmer raids, concluded:

American institutions have not in facr been protect-
ed by the Attorney General’s ruthless suppressian.
On the contrary, those institutions have been sen-
ously undermined and revolutionary unrest vastly
mtensified. No organization of mdicals acting
through propaganda over the last six months could
have created as much revolutionary sentiment in
America as has been created by the Department of
Justice itself

4. Immigration Quotas of the 1920s

By muid-1920, the paranoia of the Red Scare was
receding and a serious critique of the civil rights vinla-
tions of the Palmer Ruids began to emerge.
Nonetheless, the general fear of Bolshevism and radical-
ism and their association with Southeastern and Eastern
European lmmigrants did not disappesr.”™ Moreover, an
anni-"red” and anti-Cerman arguments dissipared with
the end of the Red Scare and World War I, they were
quickly replaced with other more general arguments
aguinet immugrants and @ strengthening nativist atnitude
that took its most obvious form in the debates over
immigration quofas.

(a) Shift in Immigration Sources Leads to Friction

The immigration debate of the 19205 had its roots in
the country-of-origin shift that began in the 1880s. "
Before that period, most immigrants in the United
States came from Northwestern Evrope-Gireat Britain,
Germany, and Scandinavia, By 1890, however, “those
immigrants were outnumbered by those from southeust-
em Europe.™® “These new immigrants from laly,
Poland, and the Austro-Hungarian Empire brought
with them cultural patterns and truats which gave nise ro
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an increasing degree of friction between native
Americans and recent arrvads,*™

Natvism, latgely in the form “of hatreds-towards
“atholics, Jews, and southesstern Europeans”-had been

present well before World War |, but the particular cir-
curnstances of the post-war years created o fertile
ground for its resurgence.™ Out of the wartime snti-
German spy-hunting und the postwar anti-Bolshevik
“red”-hunting came i sensc that the “trouble must
come.. from the tenacity and secret cunming of alien
influences, together with  lack of solidanity on the part
of true Americans in resisting them. ™

Together with the labor unrest of 1919, a brief
depression in 1920, and a resurgence in immigration
following the end of the war, these rrends came to
convince many Amencans thar they were in the process
of being flooded with unassimilable Eastern European
immigrants who came to the Unired Stares not to
become Amencans, but to take advantage of American
prosperity and spread the chaos of Europe to Amencan
shores.™

(8) Legislative Reactions

The clamar for new immigration restrictions was
deafening, In 1920, the House of Representanives voted
to suspend immigration altogether.™ In 1921, Congress
passed the first of 4 series of immigration restrictions
that would define ULS. policy for the next two decades.
The bill institured 1 quots system-immigration would
be limited 1o thiee percent of the ol foreign bom of
each nationality residing in the country in 1910, This
quota would have the resulr of restricting European
immigration o about 350,000 and assign most of that
tatal (55 percent) to northwestern Europe.™ The hill
passed the Fouse withour a recorded vote and the
Senate by a vote of 78 to 1™
= pd
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The new restrictiony only spurred the debate in
Congress further. Building on the then-popular cugen-
ics theones, Congressional restnctiomats argued that the
1921 restriction still allowed in too many Eastern and
Southcasteen Europenn immigrants. Instead, they
urgued, the calculabion date should be pushed back from
1910 to 1890, resulting in 70 percent of the quotas
going to northwestern Europe, In 1924 the new restric-
tions passcd by sweeping majarnities, 323 o 71 in the
House and 62 to 6 in the Senare.™ Under the new
bill, imrmigration was restncted o 150,000 Europeans
annually, with the rotl allocuted at two percent of the
foreign born of each mationality residing in the country
in 1890.* The 1924 hill also excluded Japanese 1mmi-
grants altogether.

5. Impact on Immigrant Communities and
American Society

Althaugh the burst of paranois associuted with the
Palmer Raids and the Red Scare waned over the course
aof 1920, it cast 2 dark shadow over Amernican socicty for
many years to come. The official asociation of immi-
grants, purticularly those from Eastern and Southeastem
Europe, with radicalism and Bolshevism, left many
Americans suspicious of immigranty, both from Esstern
Europe and elsewhere."™

The targering of immigrants in the Palmer Ruids also
helped cement a vision of American society in which
the “old stock” could and should be distmguished from
the new immigrants and immigration restrictions could
be 4 panacea for all that siled the country ur the time,
whether economic instability, lsbor unreat, or vague
threats of insurrection.” Eliminate immigrants and
Americans would eliminate their problems.

These lingering views came at a considerable cost to
immigrant groups, ethaic minonties and Amencan
society 25 & whole. The ethaic distinctions deawn during
the Pulimer Ruids encournged all sorts of nativist and
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mcist ideologies. The eugenics movemnent capitalized
on the distinction drawn between Nordics, whom
eugenicists declared true Americans, and other
European groups, including Mediterraneans, Slavs and
Jeves, whom they deemed unfit and undeserving © take
part in and contribure to the Amernican dream. The Ku
Klux Klan regained prominence as it embraced the
nativist uttitudes of the Red Scare and fused them with
its own racist ideology. Anti-Japanese activists on the
West Coast were able o capitalize on the general anri-
immigrant fervor to convince Congress to abrogare

the "Gentlemen's Agrecment” and exclude all Japancie
immigrants in the 1924 immigration law." The
outhumt of ant-Semirism in the 1920s must similarly
be viewed us an outgrowth of the official immigrant-
rargeting of the Red Scare. Jews in particular fought
hard to dispel unfounded associations between them-
selves and radicalism.

Most notably, the Red Scare helped instigate & radical
transformation in Amencan wif-perception thar ook
legislarive form in immigration quortas: the 1921 quota
law put un end to the idedl of America as the asylum for
Europe's oppressed, ™!

As the drowned-out opponents to restrictionism
exclaimed, before the 1920 the Unired Srates had been
seen and had peen itself as u "home of the oppressed, "
With the passage of the immigration laws of 1921,
1924 und 1927, the United Srares embarked on the
opposite course, Lmmigration restriction would serve to
protect the United States from the oppressed of Europe.
Europe did not want them; neither did the United
States, A land of opportunity was reconceived as a land
of limited opportunity where immigrants could only
serve to dilute, and even destroy, Americun prosperity.
Further, as Adolph Sabath, leader of the House opposi-
tion to restrictions, argued, “it [was] the fint instance in
our modern legulation for writing into our laws the
hateful doctrine of inequality between the various com-
ponent parts of our population,™
N Diivine, ngera mvte 323, pp. 1825,
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The practical effect this ideological mansformation
was stark, Not only did the new restrictions separate
families, but, when combined with the onser of rthe

, they also effectively excluded these flecing
Hitler's reign, both Jewish and non-Jewish, from escap-
ing 1o the United States. Although the immigration
debares of the 1930s focused on economics rather than
racismn, the effect of the racially-motivated restrictions
of the 1920s was to exclude those ethnic groups at the
time they most needed 4 haven. A vision of “Ameriea”
us o haven for oppressed peoples beginning with the
Pilgrims would be forever scarred by the image of
World War 11 refugees rumed away, only 1o meer death
in Europe.

D. World War I1: Japanese Internments and
Other Anti-lmmigrant Measures

In the late 1930s, the Linited Stares began to emerge
from the Depression and economic motivations for
discrimination agsinst immigrants lessened. Bur
Germany and Japan's aggressive actions in Ewrope and
Asia, which wlso thredtencd the United States, fueled
new waves of anti-immigrant hysteria even before the
United States entered World War [

In a move foreshadowing Justice Department actions
in 2002, Congress in 1940 passed the Alien Registration
Act (also known 25 the Smith Acr), which required all
resident aliens 14 and older to be fingerprinted and to
regpster annually.™ Public support for the measures was
high: According to 2 Gallup Poll in June 1940, 95
percent of those surveyed agreed that all people who
were not LLS, citizens should be required to register
with the government. "

The bombing of Pearl Harbor on Dec. 7, 1941,
reinforced America’s restrictive immigration policy and
its fear of foreignens. lmmediately after Pearl Harbor,
Roosevelt directed the FBI and other securiry agencies
to arrest all Japanese, Tralian and Germun aliens whom
they regarded us national security threats, largely based
on lists compiled before the cutbreak of hostilities
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between the United States and European nations.™ In
addition to detaining potential spies and saboteurs, the
threar of internment was also used to divide and intm-
date immigrant communitics.™

By Feb. 4, 1942—two months after Pearl Harbor—
261 Iraliam and 1,361 Germans had been arresred; by
Oct. 5, 1943, the numbers had increased to 503 ltalizns
and 5,977 Germans.™ Of those arrested, none were con-
victed of sabotage, and relatively lirtle evidence of
wrongdoing and fow acrual threats to national security
were uncovered.™ Legal basis for such action was pro-
vided by Proclamation 2535, signed by President
Roosevelr immediarely afrer Pear]l Harbor pursuant to
the Encry Alien Act and giving the government full
autharity to detain enemy aliens and confiscate enemy
alien property.™

The harshest measures were reserved for the Japanese.
On Feb. 19, 1942, Roosevelt issued Executive Order
9066 authorizing the army to “prescribe military spaces”
and exclude “any or all persons” us military necessity
required.”! Such persons inchuded “enemy aliens™ or
non-LLS. citizens thar came from countries at war with
the United States, as well as people of "encmy ancestry,”
including ULS, citizens.™ In addition to internment,
Executive Order 9066 prowided for enemy alien hear-
ings without full due process of law.™

la the weeks that followed this proclamation, nearly
all Japanese-Americans cesponded to orders to gather at
“assembly centers” in the exclusion areas where they
lived (in western Washington and Oregon, all of
California and southern Arizona) and were shortly
thereafter sent to one of ten internment camps, known
as “refocation centers.”

Ulnmately, about 120,000 Japanese-Americans were
interned, of whom about two-thirds were ULS. citizens,
Although the evacuarion and intermment were justified
on the grounds of military necessity, no ficts have cver
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demonstrated that necensity. Rather, racism and the long
history of resentment toward and mistrearment of
Japanese- Americans was the primary reason for the

evacuation and intemment.

The Supreme Court approved the exclusion and
detention in several cases, but the Court ultimarely
rejected the government's comention thar it could
continue to detain atizens that it conceded were loyal.
Novortheless, the exclusion order fasted until Tare 1944,
well after any possible threat by Japan to the West
Coust had vanished, and the last camp did not clase
unti] 1947,

The costs to Japanese-Americans were enormous,
from millions of dollars in lost carnings and property o
traumi that caused decades of psychological difficulnies.
The interninent of Japanese-Americans provides con-
temporary policy makers with a sobering reminder of the
power of cthnic prejudice to dutort policymakang in the
name of natioml security, particularly in tirmes of cnisis.

1. Cultural/Discrimination Background and
Japanese-American Responses to Pearl
Harbor

American attitudes toward Japanese-Americans had
made their wsimilution difficult. Many Americans
believed that assimilation by Jupanese was impossible,
that Japanese {and other immigrants from outside
Western Europe) had “natural” dispositions that could
never adapt to American cultural norms and values™
As a result of nativist prejudices, Japanese-Americans
expenenced diserimination and mistreatment in person-
al and commercial dealings and in legal measures and
official interactions.

The 1913 Alien Land Law in Culifornia prohibited all
“aliens ineligible to citizenship,” which included all Asian
Amencans, from owning land.™ Both the Federul
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restriction on naturalization of citizens other than those
of European and African descent, and therefore the state
hans an their purchase and ownership of land, were
upheld by the Supreme Court in 1922 in Ozawa v.
United States.™ Local diserimination occurred frequently
as well, with Japanese-Amenicans prohibired from using
public accommodations such as swimming pools.™
Japanese- Americans experienced hostility and dis-
crimmation in private dealings as well, ncluding in
renting houvsing,™ but most of all in employment. Many
qualified Japanese-Amencan graduates found that
employers would choose less accomplished white gradu-
ates over them, and 4s a result they had to work at fruir
stands, drive trucks and do menil agncultural labor.

Most Japanese-Americans in the late 19305 were the
first generation of immigrants, who had armved as
young men and women from about 1907 through 1924
(known as the “Issei,” or first generation), and their
[1.S.~born children mostly born after 1915 (known as
the “Nisei," or second generation).™

The discrimination they experienced resulted in isola-
tion and tight-knit communities of Issei and their Nisei
children in the 1920s and 19305, und the creation of
their own insntutions performing social, commercral,
cultural, security, educational, and financial functions, ™
In these communities, tradinional Japanese culrural
norms were largely preserved by the Issed, including
sacrifice to fulfill obligations of loyalty snd devotion
{en), need for acceptance by the dominant community
(amae), and respect for and self-effacement beliore
authority figures and ather “superiors” (enryo). ln the
Einited States, because the sturus as sociu! inferiors was
frequently reinforced, Japanese immigrants translated
enryo in part into deference to whites, and particalarly

" Clommua v, [irited Steter, 260 TLE, 179 (1%23),

white authority figures™* Relatively unquestioning
respect for officials may also have contributed to most
Japanese-Americans’ lack of involvement in politics.™

But the Nisei children, wanting to assimilate, resisted
learning the Japanese language and took a enitical atti-
tude roward their teachers’ and parents' celebranions of
Japanese culture.™ To express their rejection of Japan,
its emperar and its culture, and their loyalty to the
Unired States, a group of Nisei formed the Japanese
Americans Citizens League. The JACL aimed to ease
assimilation of Japanese-Amencans by promoting
American values among them and sought to act as a
political voice for Japanese-Amencans in U5, polines,
As its name sugpested, the JACL only admitted as
members Japanese-Amencans who were U5, citizens,
effectively barring the foreign-born lssei.

As relations between the United States and Japan dere-
riorated from 1939 through 1941, the JACL became
ncreasingly vocal in advocating that all Japanese-

Americans clearly express therr loyalty to the United

States. Its leaders feared thar war would deepen anti-
Japanese prejudice, and argued thar any such prejudice
should not dim Japanese-Americans' love for their adopt-
ed country. ™ Immedsately after Pearl Harbor was
bombed, JACL leaders continued their vocal expressions
of patnotism, and mixed them with statements of fmth
that they would be treated fairly. Despite some resentment
toward the suspicion and attention they received from
other Americans, Nisei generally seemed to feed primarily
the shock and horror ar the attack and the wartme patri-
otism typical of most Americans at the time.™

2. U.S. Government Measures

The LLS. government, however, wasted no time in
targeting the Japanese-Amercan community, On the
day Pearl Harbor was bombed, the FBI arrested 1,300
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noncitizen lssei, and over 700 more m the following
few weeks, including civic, business, professional, and
rehgious leaders, based on lists the FBI had previously
prepared,™ Most were elderly men who had engaged in
such "sibvermive” activities as donating money to
Japanese organizations and possessing literature sympa-
thetic ro the Japanese government.™ The FBI did nor
have enough agents to conduct the arrests, and depu-
tized local law enforcement officers to arrest many an
the list. These deputies were not well prepared und
some conducted the arrests in a cruel and violent man-
ner,™ unsurprisingly given the prejudice against
Japanese-Americans in their local communities. By
miid-February 1942, before the evacuation order had
been given for all Japancse-Americans, Justice
Department camps held over 2,100 Japanese-Amencan
noncitizens as "enemy alicns” who had been given only
summary hearings. ™

The LLS, government tumned to the JACL as the rep-
resentative of all Japanese-Americans after Pearl
Harbor, even though the JACL did not sdmit nonciti-
zens. The US, government mostly saw the overwhelm-
img majority of Nisel as loyal, including the JACL, pri-
marily based on two reports. The first was by Lt, Cmdr.
Kenneth D. Ringle, 5 naval intelligence specialist with o
background in Japanese language and culture who had
been assigned to investgute Jspanese-Amencans in Los
Angeles in 1940, Ringle had concluded that the Nisci
and "their chief organization,” the JACL,, could safely be
relied upon to assist the Unired Statey in the war,™
However, he believed that the lsset and the Kibei,
American-born children of lssei who had been rerurned
to Japan for education and possibly milivary service, and
then returned to the Unired States, should be suspect.™

= Sex Talhar, pew notr 554, . 51-52, Yang Munray, snpew oee 363, 3.
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The second report, by Curtis B, Munson, a business-
man who served az a special agent for un ad hoc Wihate
House intelligence operation, estimated thar 90 1 98
percent of all Niser were loyal and cager to serve the
United States. ™ However, Munson fucled calls for evac-
uation and internment by ssserting “theee are still
Japanese in the United Seates who will tie dynamite
around their waist and make a human bomb our of
themselves,” and pointing out the vulnerability of
Califorma’s infrastructure, all without any evidence of an
existing threat.”

Though these two reports painted a genenally favor-
able picture of the Nise, they were ambiguous enough
ubout Japanesc-Americans in general to cause many
politicians and commentators (particularly in California)
to favor removal of all Japanese-Americans from the
entire West Coast,

The government itself was split. Naval Intelligence
and the FBI dismissed the threat of sabotage, espionuge
or invasion and thought evacustion unnccessary and a
diversion of resources from more urgent needs.™

But the LLS. military demanded-—and received drastic
action wgainst Japanese- Americans from the other
branches of the U.S. government. On Dec. 30, 1941,
Arntorney General Francis Biddle authorized search war-
rants for any house in which an "encmy alien” (i.c., all
noncitizen Japanese-Americans) had lived on the repre-
sentation of reasonable cause to believe that contraband
was of) the premises. Contraband included many “dual
use” items, including anything that might be used a5 a
weapon, radio transmitters and shortwave receivers, and
most cameras. Thousands of searches of Japanese-
American homes and businesses over the next few
months turned up much “contraband,” but the FBI later
stipulated that none of it was sinister in mitare or
intended for subversive use,™
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After 4 Jan. 4, 1942, conference with Generul John L.
DeWirt, the Commaunder of the Western Defense (who
would ultimately press for and be responsible for curry-
ing out the evacuation and internment], the Justice
Department agreed o conduct further measures,
including the registration of all “enemy aliens,” large-
scale “spot” raids by the FBI, und the establishiment of
restricted "Caregory A” zones around many military and
defense installations on the West Coast that would
require a pass for entry. In “Caregory B" zones, mclud-
ing all the rest of the coustal areas, enemy aliens and
Japanese-American citizens would be allowed 1o live
and work under rigid conditions.™

On January 29, the Justice Department announced
that all enemy aliens would be excluded from 86
Category A zanes and would be closely controlled in
Category B zones, covering all the rest of the West
Coast; a nighttime curfew was imposed affecting only
Japanese-Americans. Seven thousand aliens, of whom
nearly 3,000 were Japanese-Americans, would be
excluded from the Category A areas by February 2477

By February 1942, West Coust polincians such as Earl
Wiarren, then Attorney Genecal of California, Mayar
Fletcher Bowran of Los Angeles, and Representative
Leland Ford, a Sanm Monica Republican, favored the
complete removal of ull Japanese- Americans from the
West Coast.™ Warren identified the facr thar Japanese-
Americans owned most of the marginal land around
rural military installations as 4 source of concern and
evidence of a subversive plot. He suggested that the
Nisei were more, not less, of a threat than the lssel, sim-
ply becuuse of the Niser's greater numbers.

In an sstounding Carch-22, Warren, prominent
columnist Walter Lippmann, and General DeWitt all
assorted that the fact that no acts of sabotage by
Japanese-Amencans had occurred suggested most
strongly that these were being meticulously planned and
would be all the more damaging when they came,””

™ Ses id, pift 36-07.
" e id. 19,

General DeWin further declared that "the Japanese race
i an enemy race” in 4 report recommending full
removal. That report summarized the military’s infor
mation about threats from Jupanese- Americans but
completely omirred significant exculpatory information,
including the Ringle report,™ Numerous other top miki-
tury officials pressed for the detennon of all Jupanese-
Americans living on the West Coust throughout
Fﬁbmn}..ﬂl

Also in February 1942, the U8, House of
Representatives formed the House Selecr Commitree
Investigating National Defense Migrtion to consider
measures o address potential threats to the United
States from within. These hearings, known us the “Tolan
Committee,” were more a justification of evacuation than
un examination of alternatives, with only a single
Japanese- American witness speaking out against evacun-
tion, whom the JACL then proceeded to undermine ™

On Feb. 19, 1942, President Rooscvelt signed
Executive Order 9066, leading directly to the intesn-
ment. The order gave the Secretary of War and the
Army the authority to designate “military areas” from
which “any or all persons may be excluded” and provide
for them “transportation, food, shelter, and other
accommodations as may be necessary. . until other
arrungements wre made. "™

The initial plan was for Japanese-Americans to
relocare on their own 1o sttes in the interior, leaving
Military Zone 1, which included western Washington,
western Oregon, the western half of California (the
eastern half was designared Military Zone 2) and the
southern third of Arizona. However, the governom of
most Rocky Mountain states resisted, erying that their
states would not become the West Coast’s "dumping
grounds” for Japanese-Amernicans, Of the few Japanese-
Americans who did mry 1o relocare there before the
internment began, many were sent back to the West
Coast immediutely.™
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“Voluntury evacuution” having failed, it was replaced
ut the end of March 1942 by the announcement of a
“planned und systematic evacuntion” of all Japanese-
Ameticans, citizens and aliens, from Military Zones 1
and 2, notwithstanding the government’s promise to the
3,000 Japanese-Amernicans who had voluntarily moved
to Zone 2 that it would remain 3 *free zone.”

Japanese- Amencan families were informed thar they
were required o appear at an assembly center in the
arva where they lived, typically on less than a week’s
notice, and instructed to leave nearly all of their belong-
ings behind Thqwcfumudtnadlbmmhnmn
und possessions ar fire-sale prw:s From there, they were
brought to “reloeation centers” (the intermment
camps).™ The trips were physically grueling, often last-
ing several duys on crowded tmins with no sleeping
facilities or open windows, minimal food snd water, and
zlmost no stops or breaks.™

3. The lntermment

Despite the cuphemistic name, the relocarion centers
were surrounded hy barbed wire, watchtowers and
armed guards, reinforcing the Japanese-Americans’
status as prisopcrs.” The camps, nun by the War
Relocation Authority ("WRA”), were located on cheap
land, often dusty and barren, and always far from exist-
ing homes and businesses, in Arizona, California, Umnbh,
ldaho, Wyoming, Colorade, and Arkansas.

Each fumily received one moom in barracks divided
into four or six rooms. The rooms were divided from
other rooms by partitions that did not reach to the ceil-
ing and provided tittle privacy. Bathrooms were commu-
nal, without partitions beeween the showers, to the hor-
ror of the clderly Issei. The families received potbellied
stoves and anc canvas cot per person. Lines, for food
and other neccssitics, were often long,™

Although jobs were provided in the camps, pay
ranged from $12 to §19 per manth, while comparable
jobs carned ten times 13 much outside the camps (and
for white WRA employess in the camps). Intormees
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were not permitted to leave the camps for the first year
other than for emergencies, and then only with a non-
lapanese escorr,™

One year sfter the signing of Executive Order 9066,
the head of the WRA, Dillon S. Myer, censured the
WRA% own camps as "unnatural” and "un-American’
dug ro the disruptions to family life 2nd concluded that
they were “undesimble instirutions and should be
removed from the American scene as soon as possible.™™

qumd the deprivarion ofhheﬂrandthtpiqmul
stress to the interned individuals, families and commu-
nities by fundamentally altering family dynamics, redue-
ing the mradinonal authority of male heads of house-
hold, emphasizing peer group relationships over inter-
generational family relatnonships, and solating internees
from the ourside world.™

By late 1942, the tide had mmed in the Pacific war.

It was clear even to the most puranoid minds that 2
Japanese wvasion of the United Stares was no longer
feasible, and that the detention of the Japancse-
Americans could therefore safely be reluaxed.

But instead of relessing the detainees outright, the
LS. government instiruted a “lovalty review” program
in February 1943, trving to ensure that those released
did not include the supposed disloyal few. Although the
government thought the internces would be grateful foe
this program, it angered many internees to have their
loyalty examined after they had been treated so pooely.
One question asked the internees o “swear unqualitied
allegiance” to the United Sraves, fuithfully defend it and
“forswear any form of allegiance or obedience 1w the
Japanese empenar” The lssei, who had never been given
the opportunity to became ULS. citizens, were angered
ro find that they were now being asked 1o give up alle-
ghance to the ons country in which they could cluim
citizenship.

Senior military and War Department officials
concluded privately in the spring of 1943 rhar there
was no remaining military reason to detain Japanese-
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Amencans. Nevertheless, whether due to resistance
from the Western Delfense Command, political opposi-
tion on the West Coast, political considerations in the
election year of 1944 or simple bureaucranc slowness,
exclusion was not terminated until December 1944,

4. Court Challenges

Almost no Japanese-Amencans actually defied the
evacuation und internment order or earlier measures. OFf
the few that did, four resulted in landmurk legal deci-
sions, three of which largely upheld the government's
actions, Minoru Yasui, u liwyer, deliberately violated the
curfew to challenge the authority of the Anny
unpose the curfew, Gordon Hirabaynshi, a Seanle
Quaker, refused to comply with removal orders, turned
himself in several days later and was also charged with
violating the
curfew. Probably the most famous resister, Fred
Korematsu, was also the least political in the reasons
for his fuilure to comply: He wished to remain in the
San Francisco area with his Italian-American fiancée.

Of the cases to reach the Supreme Court as a resulr of
these resistors, none succeeded in challenging the
suthority of the LS, government to carry out these
medsures, [n the case of Mitsuye Endo, however, the
Supreme Court decided in 1944 that the camp adminis-
trators had no authority to subject ULS, cirizen detainees
who were concededly loyal to leave restrictions.™

Hirsbayashi's trial was rainted by the raciam of the
presiding judge, Lloyd Black, who rejected Hirabayashi's
mssertion that the internment and other measures were
unconstitutional because they discriminated on the basis
of race. In the decision rejecring the motion to dismiss,
Judge Black called the Japanese “unbelievably treacher-
ottt and wholly ruthless,” und speculated without foun-
dation that “suicide purachutists” would drop onto
Seatrle’s aircraft factories and seek “human camouflage
and with uncanny skill discover and tuke udvantage of
any disloyalty among their kind."™ Hirabayashi’s atror-
ney had argued to the jurors that his client had not
violared valid laws of the United States, bur before
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sending the jurors to their deliberations Black instructed
them to consider only whether Hirsbayashi had violated
the laws, which he told them were valid and enforce-
able. Then, extraordinurily, he told the jurors “you are
instructed to find a verdict of guilty” on both counts.™

In the 1980, attomey Peter lrons discovered thar the
LLS. government attormeys had considered disclosing
the Ringle Naval Intelligence report indicating no
submtantial basis for suspicion of Jupanesc-Americans o
the Supreme Court,™ but ultimately decided not o
disclose it 1o create an impression of greater certainty as
to the threat from Japaness-Americans, On the basis of
this report, lrons convineed Hirabayushi, Korematsu,
and Yasui to seek to have their cases reopened and 1o
challenge their comvictions using the coram nobis
procedure,” and all three mens convictions were
overturned. ™

5. Releases, Aftermath, and Costs

When the camps were finally closed (not untl seven
months after the wars end in the case of Tule Lake),

many, particularly among the Issey, claimed that they

were owed compensation for their losses at the nme of

evacuation and since. The elderly Issei especially feared
the difficulties of rerurmning “home” to the communities
that had watched or cheered their expubion and starting
over from scratch, The government rejected these clains
for redress and sent them home with $25 each.
Churches and charities helped in the resertlement
effort, but many lssed had rrouble finding new work.

Even umong the more successful Nisei, the harsh
cotiditions of internmient und the deprivation of liberty
left lasting psychological scars. Common behaviors in
Jupanese-Americans after relesse included dental of the
experience; distrust or hatred of white Americs; inter-
nalization of anger as guilr and self-blame, much like
rupe victims; and identification with the aggressor
through denial of Japanese culture und associations.™

The Nisci faced difficult conditions despite the
warnme and post-war cconomic boom. With prejudice
against Jupanese- Amencans officially endorsed and
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their rnghts limited, many employers and educational
institutions during and after the war discriminuted
against them and took wdvantage of their limited
aptions for redress.

As a result, many educated Nisei continued to be
forced into low-paying menial jobs such as in domestic
service, even s the boom created new opportunities for
African-Americans and Mexican-Americans who had
occupied these positions."™ As lare as 1980, stadies
tound that Japanese- Americans earned significantly less
than white Americins after controlling for gender and
education, although Japanese- Americans overall had
higher income and education levels,

The economic costs for Japanese- American internees
were huge. Those who had not sold their homes and
businesses in fire sales before internment found that, ar
best, they had lost customers, good will and, in the case
of many professionals and skilled workers, important
skills and rraining. Many were unable o meer rax,
insurance, or Mortgage payments or 1o protect their
property from theft, looting, and vandalism, and then
returned ro homes and businesses almost without
value ™

The federal government did create a mechanism for
redress, the 1948 Japanese-American Evacuation Claims
Act, which gave detainees the nght to claim “damage to
or loss of real or personal property [not compensated by
insurance, which occurred a3 a] reasonable and natural
consequence of the evacuation or exclusion.™™ This
legislation made no attempt 10 compensate for psycho-
logical impact, loss of eamnings or profits, physical injury
or death during detention, or losses from resertlement
outside the camps, as its authors considered all of these
eosts oo speculative to quantify. Claims toraling §148
million were made under this legislation, and the gov-
emment paid out 4 total of approximately $37 million
in compensation,
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6. Treatment of German and Italian Noncitizens

The reearment of German and Trafian aliens has
received less attention than the mass internment of
Japanese-Americans. While on the surface the fates of
Germans and [ralians were frightfully similur to that of
the Jupancse, in the end they were not intermed en
masse nor treated neirly as harshly as the Japanese.
Approximately 2,200 ltalians™ and 10,900 German™
were intemed or otherwise taken into custody during
World War IL

Historians artribute the different rreatment to several
reasons: 1) bureaucratic infighting between the War and
Justice Depurtments; 2) greater prejudice against Asiuns
than against Europeans; 3) the logistics of relocating
and interning possibly millions of Germans and ltalians;
and 4) recognition that such an action would inevitably
interrupt the war effort. As » resulr, while the Japanese
were being transported en masse to intermment camps
in 1942, German and [talian aliens fced more mild
Limitations and restrictions, namely nighttime curfews,
travel restrictions, and confiscution of their camerus,
radios, and firearms.

(a) Post-War Impact

Ar the end of the war, President Truman issued
Proclamanon 2655, which suthorized the government
to deport enemy aliens “considered to pose danger to
the public peace and safery of the nation. " Nearly
1,000 German aliens were deported in the two years
after the end of the war.® German legal resident aliens
challenged the deportanion orders in federal court, but
lost. Under LLS. pressure, Latin American mtions were
strongly encouraged to prevent these “enemy aliens”
from sertling in any country in the Americas.

For the several thousand Germun- Americans
returning from internment after the war, the physical
and mental adjustmenrs to life and society were full of
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challenges and frustrations, Some of those intesned
“saw their businesses close or fall victim to competition;
others lost homes and property to unpaid taxes and
vandals.™* Others were denied employment after the
wat, and some children were arphaned while their
parents were interned. ™

In a hearing conducted on wartime relocation and
mternment during the carly 19805, federal authontics
conceded that they “inflicted tremendous human cost,”
including homes and businesses sold or abandoned,
injury to professional advancement, and the personal
stigma thar suspected disloyalry carried with it in
American life.” German-Americans were particularly
disturbed thar the government repeatedly refused their
requests to have their records cleared after the war even
though no evidence of wrongdoing existed.™ German-
Americans have never received any apalogy or compen-
sation from the government for the detentions, despite
government documentation arguably showing a basis for
redress.

On Nov. 7, 2000, Congress signed the “Wartime
Violanon of [tmalian Amencan Cwnl Liberties Act” into
law. The Act recognized thar the "freedom of more than
600,000 Italan-born immigrnts in the United States
and their families was restricted during World War 11 by
Ciovernment measures that branded them ‘enemy aliens’
and included carrying identification cards, travel restric-
tions, and seroure of personal property.™ The Acr went
on 1o recognize that while thousands of [ralian-
American immigrants were arreited and hundreds were
intemed, hundreds of thousands served valiandy in
defense of the United States. Significantly, Congress
acknowledged that the “impact of the wartime expeni-
ence was devastanng to [talian Amencan communities
in the United States, and its effecrs are still being felr."*"
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Indeed, as Krammer concludes, "the mternment pro-
gram and mass evacuation left o duangerous legucy for
America’s future. ™" The secret, unaurhorized, arbitrary,
and often unconstitutional arrest of thousands of citi-
zens and nonctizens “caused a crack in the Constination
that allowed McCarthyism and the communisr witch
hunts of the late 1940s and eurly 1950

As Fry stutes, the “kind of nativism which can erupt
duning wartime belongs to an enduring tradition of
intolerance where national and ethnic populations came

to be seen s potential subversives because their former
homeland is at war with their ‘new home. ™"

7. Effectiveness of Enforcement Measures

It is dithicult to measure the ultimate “effectiveness” of
the evacuation and internment measures, because they
responded to a threar that was not only exaggerated but
almost entirely noncxstent.

No evidence has been uncovered of any fifth column,
subotage, or espionage activities by ethnic Japanese in
America, citizens or otherwise. Bath press reports in lare
1941 of such activities contributing to Pearl Harbor, and
comments by Secretary of the Navy Frank Knox on
which some of the reports were based, were completely
unfounded, and wese not included in Knox's official
report.”™ Similurly, though u Jan. 23, 1942, report by a
committee of inquiry led by Supreme Court Justice
Owen Roberts concluded that the Pearl Harbor artack
had been abetted by Japanese spies, that conclusion was
false, aecording to Daniele ™ In the only two Japanese
attacks on the Pacific Coust after Pearl Harbar, 2
Japanese submurine briefly shelled a Santa Barbara oil
field and a Japanese seaplane dropped two incendiary
bombs in un Oregon forest. These artacks caused mini-
mal damage and no easualties, and no evdence has linked
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them to Japanese-Amencans. In any case, both oceurred
after the ULS, government had snnounced the evacuation
order and so did nor contribute to the decision.*”

Owerall, the internment engendered significant
resistance and resentment among the camp populations.
As shown by eomparing the results of the Ringle report
to the responses to the loyalty questionnaire, many more
Japanese-Americans doubrs abour their
loyalty to the U.S, government and willingness to serve
it during and after internment than beforehand.
Nevertheless, thousands of Japunese- Amencans did
enlist in the armed forces or respond to the draft and
served with distinction.

The threat posed by German immigrants seems simi-
larly to have been overstated. According to Krammer,
“the relarively small number of Nazi extremists casr a
pall over the loyal immigrant residents and naturalized
citizens who were not members or sympathizers of the
Bund.™ It is difficulr to cite any historical examples
that suggest that the scverity of wartime law enforce-
ment measures and infringement upon civil liberties
were proportional to the acrual threat posed by
German-Americans,

When in 1939 the Justice Department began gather-
ing lists of residents it felt posed security risks 1o the
United States, it added names based on a2 person’s
purported commitment to Genmany, not on the docu-
mentable danger 3 given individual posed ** Many
average Germans found that a single incautious remark
ar a spiteful neighbor was sufficient to place them on an
FBI list."" In fucr, FBI files reveal thar ar the very
begmning of FBI efforts to compile enemy lists 10 make
arrests, |, Edgar Hoover himself was concemed that he
did not have enough informanon on each sespect.™

Among those Germans sentenced to internment dur-
ing World War 11, “seldom were formal charges acrually
levied aguinst them.™ While the growth of pro-Nazi
German organizations in the 1930« and 1940s no doubt
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contributed to the distrust of the German-American
commumnity as a whole,” even the most vocal pro-Nazi
organizution “broke no law by it existence or activities,”
und represented only a “tiny fraction of the entire
German-Amencan community.™"

Government actions were based on the premise thar all
aliens of enemy nationality were posensially dangerous;
perception, rather than evidence, was the determining
factor, "™ And indeed, even before the end of internment
in 1948, “key federal authonities had begun to have
misgivings on the necessity for internment, and doubrs
s to the way in which alien arrests and internments hud
been camied our.™

8. The Legacy

By the end of World War 11 the practice of mking
measures against large groups of Americans singled our
because of their race, ethnicity, or ideology was well
established. Following each of these episodes (and even,
on a more limited basis, during each of them) vocal crie-
tes emerged and eventually public opinion came to view
them us unnecessary abuses rather than necessary meas-
ures for protecting national security.

Nevertheless, the repeated use of such draconian
measures, supposedly ro protect LLS. national securiry,
would stmplify the use of such measures in subsequent
“emergencies.” In addition to entrenching these govern-
mental practices, by targeting groups for enforcement
measures on the basis of race, ethnicity, and ideology,
the LS. government effectively legitimized racial, ethnic
and wdeological discnminanon and mistreatment by
nongovernmental entities such s private citizens, busi-
nesses, educational institutions and civic groups.

E. McCarthyism

Few figures in American political history have enjoyed
the meteoric rise or suffered the swift downfall of
Senator Joseph McCarthy, America’s grand inquisitor
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during the anticommunist purges of the late 1940s

and early 1950s. The movement associated with
McCarthy involved political and law enforcement efforts
to root out and, in many cases, prosecute Communist
sympathizers employed by the government. Beyond the
personal cost to those accused and prosecuted by
MeCarthy-style investigative commirtees, MeCarthy's
bureaucratic inquisition also deepened Cold War preju-
dices and marginalized cvil liberties and civil rights
groups, labor unions, and immigrant communities.

1. Background

MeCarthy's anticommunist rhetoric represented a
familiar lei¢matif in the political discourse of his time.
As early as the 1930s, House Republicans had soughr to
artribute the influence of communist idealogy to
Roosevelt's domestic and international policies—
particularly through the investigations of the House
Committee on Un-American Activities.”"” Republican
opponents sought to paint the New Deal as an
unconstitutional attack on the separation of powers
and u first step toward authoritarianism.

After World War 11, entics accused Roosevelt and his
followers of capitulating to Sralin at Yalta, Potsdam, and
Tehran, by essentially ceding Eastern Europe and China
ta the Soviet Union ™' Moreover, as the 1940s drew m a
close, a senes of staggering setbacks on the international
stage convinced many Americans that the politics of
“appeasemnent” had shifred momentum in the commu-
nists favor. First, & coup ousted Czechoslovakia’s non-
communist government and replaced it with a
Communist regime. Second, the Soviet Union invired
Finland to participate in a mutual-defense treaty,
prompting Secretary of State George Marshall to state
thar “The hour is far more fateful than it was one year
ago [ar the beginning of 1946 |... Totalitarian control has
been tightened in...[the] counrries of Eastemn
Europe...Other European peoples face a siomlar threat
of being drawn against their will into the communist
orbit.""

Fears concerning the expanding “orbit” of communist
nfluence reached crisis levels with the Soviers' success-
ful deronation of an aromic bomb in 1949 followed
elosely by Chinas official fall to Mao Zedong’s forces.
Public demands for a vigorous response made the
United States’ decision to commit forces to Korea all
but inevitable when hostilities erupred sox months later.

A rash of domestic scandals in the national secunty
and intelligence communities further exacerbared public
anxiety, First, in 1945, the FBI discovered a large cache
of classified State Deparrment documents in the offices
of a small magazine, Amerasia, which specialized in
Asian affairs. A year later, the Canadian government
amrested members of a Sovier spy ring that had infilrrat-
ed irs government, and reported thar the nerwork mighr
extend to the ULS, government as well.*' Even more
damaging developments emerged berween 1950 and
1951: the perjury conviction of Alger Hiss for denying
that he had divulged secret documents in 1938; the
indictment of Judith Coplan, a Justice Department
employee, on charges that she had stolen FBI seerets for
a 5py; the conviction of Julius and Ethel Rosenberg on
charges that they had provided the Soviet Union with
the secrets necessary to develop the atomic bomb. ™

These scandals gave Republicans an opportunity to
link the communist threat abroad directly ro widespread
subversion within the government itself, of which there
was hittle evidence.”’ Republicans quickly recognized
thar Communism’s advance throughour Eastern Europe
and Asia would provide a dramatic, damning metaphor
for the alleged Soviet infiltration of government agen-
cies and the percerved insinuation of communist ideolo-
gy into American civic organizations, labor unions, and
classrooms. Failure to contain Soviet and Communist
expansion m the years immediarely following World
War 1 eventually became conflated in the public mind
with a perceived softness on Communists in the ranks
of the LS. government.*"

Faced with partisan rancor, Truman adopted anticom-
munist rhetoric and used this rhetoric to advance his
own foreign and demestic policies, both by
distinguishing his policics from the Progressive lefr and
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by identifying both Progressives and conservatives as
threatening to LLS. foreign policy—Progressives for
thewr willingness o bind the United States to interna-
tional structures and conservatives for their
walationism. " According to Truman and his
McCarthyite critics alike, foreign Communist military
aggression represented only parr of the threar w
America and other free nations; an equally serious
threat came from domestic communist sympathizers
whao sought o undermine democratic instrrutions and
sutreptitiously spread communist ideology.

In addition, Truman emphasized the fragility of
democratic institutions abroad relative ro the danger of
communist subversion, especially when combined with
transnational communist networks capable of minating
and supporting major insurrections. Examples of
communist agitation—from Crechoslovakia to China—
appeared to confirm Truman's theory, as well as his cull
for an effective domestic and international response,
For Truman, this reasoning necessitated a more expan-
sive American role in supporting struggiing govern-
ments abroad. ™ Thus, in pressing for passage of the
Greek-Turkish aid—the “Truman Doctrine™—Truman
stressed the likelihood that the countries’ economic
misery would strengthen the guerilla movement “led”
by communists,"” Truman slso came to ecognize, as
one commentator notes, thar:

continued decisive and conspicnous action against
American communists and subversives could help
the Administration salve what it considered the
fundamental problem of internal security, which had
nothing to do with federal employees but was relar-
ed to the absence of strong public support for its
international policies. ...In this serting, while plan-
ners in the State Deparrment were develaping the
Marshall Plan and girding themselves for the poliri-
cal battle it would participate, officials elsewhere in
the Truman administration were preparing to move
forward with new and dramatic initiatives against
American communists and subversives.**

Capitalizing on the public’s anxicties and toming up
the heat on domestic communist sympathizers allowed
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Truman to successfully marshal support for liberal for-
eign aid. However, by pressing anticommunist rhetoric
and domestic enforcement into the service of his foreign
policy agenda, Truman committed his administration to
an escalating domestic campaign that quickly spun out
of his control.

2. Truman's Response

One of the Truman Administration's first anticommu-
nist measures was the establishment in 1946 of a
commission to determine what the President should do
to guarantee “employes lovalty” within the government
burcaucracy. Upon the commission’s prompting, Truman
wsued Executive Order 9835 on March 22, 1947, estab-
lishing official review boards ro identify “disloyal” feder-
al employees.™ Unfortunately, as one historian has
noted, identifying “disloyal” employees proved to be no
easy marter, and once suspicions arose, accused employ-
ecs faced an uphill battle to demonstrare their loyalry:

The trouble was that Communists were universally
acknowledged to be devilishly clever ar hiding thelr
identities; they did not belong to "subversive” organ-
izations; they could be anyone, indisnnguishable
from the neighbor next doot It was therefore neces-
sary to seek information about suspects from any
source, however dubious, and lay the burden of
proof on them: they had the righr to prove their
innocence. [ hey could bring liwyers and appeal
verdicts to higher boards, but they could not fuce
their sceusers or get access to the information used
against them. They enjoyed none of the rights of u
court proceeding and had to be satisfied with such
limited due process us the executive order granted
them.*™

To guther information for the loyalty cases, Truman
directed the FBI "to wirerap ‘subversive’ and criminal
persons, [even though] informarion so secured, owing to
existent legislative and constitutional restiictions, was
not admissible as evidence in court,™" The confidential-
ity of the FRI's secret lovalty files on government
employees tnumphed even over efforts of Congress and
the Depurtment of the Interior to gain access,™
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In addition to due pracess concerns, some historians
have guestioned whether the Truman administration
itself even expected the boards to bear frumrs
Was this innovation likely to improve mational
security? It w doubtiul that this was expected. .
The report of the Temparary Commission [recom-
mending review boards stated: “Unless this entire
problem is considered with proper emphasis on the
cnunterespionage aspect of its selution, the
Commission is convinced that the achieverment of
the basic objective may well fail."...[ T [he
Administration [rook no| steps to study this ques-
tion by other means. In brief, both what the
Administraton did do—its extension of rthe system
aof loyalty investigations—and whart it did not
do—irs filure m stndy the problem of counterintel-
bgence—strongly suggest that in promulgating the
loyalty order it was only incidentally concerned with
mational security, ™
Interestingly, the loyalty boards’ periods of greatest
activity were closely synchronized with the administra-
tion's major policy initiatives. Wharever may have been
the motivation behind these domestic security measures,
their effect was to remind the populace of the
Communist threar and mrensify Cold War tensions.

Soon after the establishment of Truman's loyalty
boards, Congressionul Republicans began their own
effort to ferret out and discredit Americun Communisis.
In 1947, a new group of Republicans congressman co-
opted the largely moribund House Un-American
Affairs Committee (HUAC) to investigate allegations
that Hollywood actors, directors and screenwriters were
conspining to produce films containing Communist
propaganda. Ultimatcly, this investigation led to the
public martyrdem of the “Haollywood Ten,” a collection
of acrors, writers and directors, accused of having been
Communist party members. Choosing to assert their
First Amendment freedom of associntion principles
rather than their Fifth Amendment right ro freedom
from self-incrimination, all ren were charged with
contempt of Congress.

HUAC later tumned its attention to government
functionaries, among them Alger Hiss, who was accused
of delivering classified State Department documents to
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Communists during the 19305, Although Truman and
others atracked HUAC for being excessively partisan,
the Commuttee's purpose went largely unchallenged.

While Truman'’s loyalty boards and the HUAC scoured
Washington and Hollywood for Communist sympathiz-
e, the Justice Department launched its own response to
the perceived Communist threat, At the President’s
requese, Artorney General Tom Clark drafted a list of
“subversive orgamizations.” Without specific criteria for
identifying so-called “subversive” groups or assuring due
process 1o groups accused of treasonable activity, Clark
was griven earse flanche to add or remove dissident groups
hased upan purely political preferences, Since many fed-
eral employees had at one time or another belonged to
some group on the Attorney General's list, “the adminis-
tration had, quite without intention, declared an anti-
radical feld day on former Roosevelt and present Traman

The Justice Department also targered potentil
subversives through selective enforcement of existing
immigration laws. The Alien Registration Act outlawed
any advocacy, propaganda, or associanon for the purpose
of “overthrowing or destroying any government in the
United States by force or violence, or by the assassina-
tion of any officer of any such government.™ By
February 1947, the Attorney General wis able ro report
thar *we have deported 124 persons on the grounds of
communism,"" By the end of the year, the Department
had three hundred setive cases.

Immigration law proved to be a particularly well-
targeted weapon o fusther Clark’s narional security
agenda:

At the same time [that Clark began focusing upon
immigration enforcement], he sponsored a study of
the ethnic chatacteriutics of American communists
and discovered thar over %1 percent were cither
unmigrants or the children of immigrants or mur-
ried to someone in one of those rwo categories, In
short, almost all communists were vulnerable direct-
ly or indirectly to punishment through deportation
p ings....In its relationship to the debate on
Cald War foreign policy, the depormation drive
functioned in & manner similar ro the Attorney
General's list. [n the most limited sense it provided



a potent mesns of excising from the body politic
significant number of dissident voices.™

lmigration law was effectively wielded against the
Americun Commumst Party, steiking such prominent
leaders as Alexander Bittleman, Claudia Jones, Gerhurt
Eisler, and John R. Willmmuson, Notably, the Justice
Department openly publicized these deportations and
timed them at regelar intervals for maimum thearrical
effect. As public concern over the communist threat
deepened, Clark also sought an additional starutory
mandare to derain alien subversives indefinitely withour
bail until deportation arrangements could be
completed.”™ Although unsuccessful in securing these
expansive powers, Clark's well-publicized deportation
offensive succeeded in magnifying public perceptions of

the communist theear,

3. McCarthy's Hour

When Joseph R. McCarthy, a little-known junior
senator from Wisconsin, entered the national sporfighe
in 1950 by claiming to have the names of 205 State
Deparrment Communists, his undocumented accusa-
tions went virtually unchallenged. As evident from the
foregoing discussion, McCarthy's virulent anticomimu-
nism had become stundard fare in Cold War rheroric of
the law 1940y,

McCarthy nevertheless captured the public imagina-
tion and gained instant fame with his unique claim ro
have specifically identified communist sympathizers
within the government. Moreover, his ability 1o weave
complex issues into a single conspiracy theory appealed
to the press and public precisely because it provided an
outler for popular anticommunist anxiety.

For the next four years, McCarthy championed his
anticomununist agenda on the floor of the Senate and
through lis own investigative committee, the
Invesugative Subcommitree of the Committee on
Govemment Opertions. Although McCarthy's was
only one of many such investigative committees
throughout the country, McCarthy's extraordinary
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claims and high popularity gave him continuing high
prafile, and both Truman and Eisenhower went out of
their ways 1o appease the dangerous Senaror,

As a symbol of the anticommunist movement,
McCarthy proved extraordinarily influential. Among
the bills peoduced by MeCarthyites in Congress was the
Internal Security Act, passed over Truman's veto, which
gave the federal government unprecedented power 1o
restrict civil liberties, including the power 1o deny polin-
cal dissidents entry into the United States and to round
up suspected communists and detain them indefinively
during a national emergency.™' A passive Supreme
Court fuiled to strike down such statures despite their
clear impact upon civil liberties, ™ Simulmneously, loyal-
ty review boards sprung up at every level of federal and
local government, with unfetrered discretion "in how
they gathered evidence and what they did with it and
whao decided on the procedures they would follow, the
person whose fate lay in the balance having only such
nights as they deigned 1o allow.™"

In the end, McCarthy himself fell victim to his own
excessive anticommunist ardor. Condemning
Eisenhower for deciding ro meet with Sovier leaders at
Geneva in 1955, McCarthy alienated much of his public
followng and, for the first time, found himself facing an
enemy more powerful than himsell, A series of televised
hearings engineered by the Esenhower adminstration
in 1954 showed McCarthy's cruelty and inciwlity 1o the
whaole nation, and McCarthy's popularity began to slide.
Once public opinion turned against him, Congress was
not far behind. On Dec. 2, 1954, the Senate censured
Senator McCarthy for insulting members of its body,
leaving him utrerly broken and disgraced.

Bur despite his shockingly swift and complete politi-
cal ruin, McCarthy's personal disgrace had only a rela-
tively minor impict upon the government’s anticommu-
nist agenda. The same day thar the Senate punished
McCarthy for his unseemly conduct, it also passed a
bill, *drawn up by liberal Democrats who denounced
hum and McCarthyism loudest, in effect outhawling] the
Communist Party by ordening its registration under the
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Internal Sccurity Act, The move was a transparent
attempf to assure the Amencan people.. . that no one
hared Communists more than liberal Democrars.™
Despite McCarthy's fall from grace, the anticommunist
idenlogy that McCarthy championed would continue o
guide Cold War politics for years 1o come.

4. McCarthyism's Costs

The anticommunist purges of the 1940s and 1950s
Iad a significant, long-term impact that trunscended the
personal cost to those who sulfered unjust incarceration
or deporration for their palitical convichions.
Unsurprisingly, the Amencan Communist Parry
suffered most during this period, as its top 12 membemn
were prosecuted under the 1940 Alien Registration Act
and innumerable others suffered official and unofficial

sanctions.

The anticommunist inquisition extended well beyond
avowed communist organizations, however. Loyalty
reviews and lists of subversive organizations became
weapons for marginalizing other political dissidents and
crippling the nation’s labor movement. Hundreds of
pelitical prisoners spent time behind bars or in
Immigration and Naturalization Service (INS) deten-
tion centers during the 1940s and 1950s. Conscrvatve
estimates place the number of those who lost jobs in
these anticommunist sumewhere between ten
and rwelve thousand. " While such stansrics convey
some sense of the price paid by the McCarthyism's vie-
tims, anecdotal evidence is far more compelling. One
historian describes the “extralegal sancions™ accompa-
nying anticommunist investigations thus

People who were identified as Communists were
sometimes physically artacked by superpatriots whe
took the law into their own hands. .. Crank calls,
hate mail, and other forms of harsssment also tor-
mented victims of McCarthyism, especially in those
cities where local newspapers printed the names and
addresses of subpoenacd wimesses....A New York
City reacher remembered how ternified his children
were by the telephoned death threars as well as by
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the letter with a picture of ‘gibbets and myself hang-
ing from the scaffold.’ A Southern college teacher
sctive in the Wallace campaign had his home
smeared with red paint 4 blacklisted writer found a
burning cross in his front yasd, This kind of harass
ment was so widespread thar almost everybody
whose case became public experienced one such
incident, "™

Anticommunist investigations not only subjected indi-
viduals 1o political or legal censure; rather, they tumned
whole communities against those accused.

Aside from consequences for those specifically target-
ed, McCarthyism also fostered a climate of fear and dis-
trust in American society at large. Anxdiery was partico-
larty high within the academic community; in one 1955
survey of 2,451 college professors “nearly half the
respandents admitted that they were scared, a figure
that reached 75 percent for people who belonged 1o 4
controversial group or taught at a «chool that had expe-
rienced some trouble.™

Similarly, McCarthyist purges mtimidated many civil
liberties groups to the point of near-silence; the
American Civil Liberties Union, for instance, main-
tained a low profile during this penod, refusing to rep-
resent Communists and other political dissidents, for
fear that by aligning themselves with these groups, it,
oo, would be committing political suicide.

The African-American civil rights movement suffered
as well, as its focus on international anti-imperialism
became u target of McCarthyist reprisals: “The political
repression that had narrowed debate in so many arcas of
American life vitiated the black community’s interna-
tionalism and muzzled irs main advocares.™™

Conversely, white supremacy groups benefired greatly
from snticommunism, because it "hooked them into o
national network ol right-wing actvists [and] reinforced
their rraditionul contennion that outside agitators were
behind the move for civil nghts. “The attempr 1o abolish
segregation in the South,’ the Alabama Citizens
Councils explained, 'is fostered and directed by the
Coammunist Party ™"



Immigrant communities were particularly vulnerable
to the government’s aggressive anneommunist campaign,
Artormey General Clark's fateful decision to prosecute
alleged subversives through immigration proceedings
conveyed a clesr message 1o immigrant communities:

As with the Artomey General's fist [of subversive
organizations], the major impact of these arrests. ..
undoubredly lay in their indirect psychological and
political consequences rather than in their direct
silencing of subversive voices. They were a clear
warning to all unnaturafized aliens... that active
opposition to Cald War foreign policy could subject
them to severe penulties. They alvo sugyested to
native Americans that opposition to the
Administration’s policies was an alien concept, to be
associated with deportable criminals. ™

Employing publicized deportanion for political prose-
cutions affixed a stigma of disloyalty to immigrant
communities, kesping them in 2 constant stute of fear
and exacerbating their social and political alienation.

In sum, anticommunist proaccutions sffected not only
those directly targered, but also silenced a boad cross-
section of Amencan intellectuals, civil libertanians,
ethnie minorities, and immigrants,

F. COINTELPRO

1. Perceived Threar in Post-War America

Fallowing the end of World War 11, the U.S, govern-
ment had identified the spread of communism as the
primary threat to national securiry, During this period,
the FBI perceived the Communist Parry, USA
(“CPUSA”"), an organization that embraced # concepr of
Stalintst Sovier Communism, as the most substannal
domestic communist threat, The FBI believed this
group, boasting a membership of roughly eighry
thousand in 1945, to be providing Sovier espionage
and intelligence *' In the lare 1940s and early 19504,
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the FBI% counterintelligence efforts severely weakened
the CPUSA; berween 1953 and 1956, 42 indictments
were brought against the CPUSA. By 1956, member-
ship had declined to 22,000

When the Supreme Court declared in 1957 that the
1940 Alien Registration Act did not forbid advocacy or
teaching of forcible overthrow as an abstract principle,
FBI head J. Edgar Hoover came to believe that the
FBI's abilities to invesnigate communist subversion had
been effectively undermined. As a result, he soughe
spproval from President Eisenhower and members of
the National Securiry Counsel to use counterntelli-
gence techniques to further disrupt CPUSA activities.™
These included surreptitious entry, safeeracking, mail
interception, telephone surveillance, microphone plants,
trash inspection, infiltration, and IRS investigutions. ™’
The ensuing expansion of FBI domestic intelligence
became a program known under the codename COIN-
TELPRO, an acronym for “coun i pro-
gram " During the height of COINTELPRO sctivity—
between 1960 and 1974—the FBI conducted over
500,000 separate investigationn of persons and groups
categorized by the FBI as subversive, ™

Besides targeting the CPUSA, COINTELPRO run
programs designed to counter four other perceived
threats: the Socialist Workers Party program, the White
Hare Group program, the Black Nutionalist-Hare
Group progeam, and the New Left program. Although
the objectives of the CPUSA program were clear—to
eliminate a perceived communist threat—but overstated,
those of the other programs became more speculative.™”

Specific COINTELPRO programs were rypically
launched afrer significant national events. The program
gguinst the Ku Klux Klan commenced shortly after the
widely-publicized disappearance in 1964 of three civil
rights workers in Mississippi. The program against
Black Nanonalists began after the Newark and Derroit
rivts of 1967, The program against the “New Left”
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started soon after the student disruption on the campus
of Columbia University in 1968."* Though significant,
these events do not constitute the sort of cnsis normally
required before 2 government exercises the full extenr of
its demestic intelligence activities, especially in the tar-
geting of the “New Left,” a program that was primarily
idealogically based.™

By the latrer stages of COINTELPRO, the overrid-
ing arganizational goal was the prevention not of specif-
ic criminal acts but of possible vialence by groups
believed have & propensity or potential for violence. ™ In
the case of Martin Luther King, Jr., the FBI feared that
King, as the most important African-American leader
in the country, could turn into a porential *messiah” to
electrify the Black Nationalist movement and might
ahandon his strategy of nonviolence.™

The widespread impact of COINTELPRO investiga-
nions upon civil liberties of Americans was unprecedent-
ed. In 1974, only two percent of the 17,528 FBI investi-
gations of indviduals were based upon advance knowl-
edge of any specific rype of activity. ™ The mail-opening
program instituted during the 1950 did not distinguish
between messages of foretgners and Amerncans; the FBI
shared information guned with both the C1A and
NSA." Though the FBI did not maintain complete
records in this regard, it is known thar FBI did not limit
its microphone surveillance to suspected communists or
spies. The FBI also used microphone surveillance on
both hlack separatist groups and white hate organiza-
tions, and on individuals such as a T1.5. Congressman
and Martin Luther King, Ir.”' Additionally, the FBI
placed unauthorized wiretaps on people such as s
reporter for the New Yoré Times and an official of the
Nation of lslam.™
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2. Military Intelligence

Though 4 separation is rypically mamtained between
the military and civilian spheres in this country, the
Army was called upon during the late 19605 to engage
i domestic surveillance of LLS. civilians. This activiry
climaxed between 1967 and 1970. There were four
broad types of domestic military intelligence used with
respect to [LS. civilians: (1) gathering of information on
political activities of private citizens and organizations,
(2) monitoring of radio transmissions; (3) investigating
privite organizations considered to be threuts; and (4)
assisting other intelligence-gathering organizations,

Following an outbreak of demestic vinlence associated
with the civi] nights and antiwar movements, the Army
began to prepare for possible future disturbances and
gathered information on activist groups and individuals.
From 1967 ro 1970, the Army maintained files on at
least 100,000 Americans, including Martin Luther
King, Jr., Whitney Young, Congressman Abner Mikva,
and Senator Adlai Stevenson 1117 The Army also
monitored organizations such as antimilitary dissident
groups, peace groups, antiwar groups, and white racist
groups.” Military agents infiltrared private organiza-
tions by posing as members or newsmen. The Army
also gathered intelligence by relying on cvilian inform-
ants and police intelligence, and by monitoning private
radio transtnissions, ™

G. Registration Measures Against Iranian
Students, 1979-1980

The recent requirements that immigrants from fran
and other Mushm countries register with the INS, which
led to the detention of many registrants, is not the first
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time lranians have been required to register and theear-
ened with deportation. Afier the Iranian revolution,
during the Iran hostage crisis, both the federal govern-
ment and several seares enacred meanures thut specifical-
Iy targeted Iranian aliens in the United Seates.

On Nov. 13, 1979—days after the overthrow of the
Shah of Iran and the taking of hostages at the US.
Embassy in Tehran—the Amtomey General, ar the
direction of President Carter, required ull nonimmigrant
post-secondary students who were [ranian nationals to
report to the INS for registration by December 14,
Each alien was required to provide derails of residence
and immigration status and to present a passport and
evidence of school enrollment, payment of fees, number
of course hours enrolled, good standing, and current
address.”™ The regulation provided that failure to com-
ply with the reporting requirement would be a violation
of the conditions on the alien’s stay mn the Unired Stares
and would be grounds for deportation under the
Immigration and Nutionality Act.™

In response, several lranian students sued, secking to
have the regulations overrurned." The government
claimed that because of Congress's plenary power over
mmmigration matters,"™ immigration laws and regula-
tions were not subject to judicial review, and therefore
that the district court should not hear the case. The
district court rejected this argument that the plenary
power of Congress over matrers reluted to immigration
prechuded judicial review of the regulation, The court

ECER 4 248 (Noe 13, 1579}

held that Congress had not explicitly conferred on the
exccutive the power fo discriminate among aliens on the
basis of national origin.*™

The pluintiffs asserted that the regulation violated
the Fifth Amendment’s equal protection provisions by
singling out alens who were lrunian nationals.™
Characrerizing the measures as “a discriminatory thirty-
day roundup rhat winlares the fundamental principles of
American fairness,™ the district court agreed.

In the absence of specific Congressional authonzation
fur the distinction between Iranians and all other aliens,
the government had sought to justify the regulation by
claiming that the regulation served several “overnding
national interests,” including protecting the lives of the
LS. hostages in Iran by protecting Iranians in the
United States from violence, expressing to Iran the US.
government'’s displeasure with the Iranian government's
actions, and identifying Trunian students who could
ussist in developing a response to Iran on the hostage
orisis,"™ The district court dismissed the last two of
these concerns a5 hardly “overriding™ and held thar there
was only & “dubious” relationship between the first
objective and the challenged regulation.™ Ultimarely, it
found, there was “only a psychological purpose for the
regulation.. .. one of assuaging the anger of the
American people by demonstrating thar something 1s
being done in the face of the crisis,™™

On appeal, the LS, Court of Appeals for the D.C.
Cireuir reversed the lower court, finding thar the

Imenigration and Nationality Act had conferred on the
Atromey General sufficiently broad authority to ensct
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mcasures distinguishing amang aliens based on their
nationality, and that “so long as such decisions are not
wholly irrational they musz be sustained."™ Declining
to require that the regulanion serve an “overriding
national interest,” the D.C, Circuir upheld the regula-
tion on the ground thar it needed only 10 have & rational
hasis. In parnicular, the appeals court found that it was
"not the business of the courts™ to judge measures such
as this beyond a limited “rational basis” inquiry because
the government had plausibly invoked foreign policy,
rraditionally the provinee of the execurive, us the justifi-
cation for its actions.™
The government may cite Narenyt as support for the
law enforcement measures currently being implemented
against Arab, South Asian, Middle Eastern, and
Muslim immigrants. However, the chullenged regula-
tion requiring Iranian student registration had a narrow-
er focus and busis on national origin, rather than ethnic-
ity, race, or rehgion, arguably distinguishing it from the
broad measures undertiken sinee Sept, 11, 2001,
Tuking the broader reading of Narens;, commentators
analyzing its applicability ro current paolicy toward Arab
and Muslim immigrants have expressed concern thar
the foreign policy justification for shielding executive
actions on immigration from judicial scrutiny leaves
open the pessibility that
the Executive | Branch] will overvalue the govern-
ment interest and undervalue the individual consn-
tutional inferest. [n a severe crisis, the political and
paychological pressures on the Executive are
extreme. In this siation, executive measures may
be motivated by frustration or desperation rather
than by an assessment of their actual usefulness, or
they may reficer hirtle more than a desire o appear
steen and decisive. Conversely, in times of crisis the
individual interests of persons selected for special
burdens may be grossly undervalued.™

H. Los Angeles Eight Case

In 1986, the Justice Department created the Alien
Border Control Commuittes, a task force to address
immigranion and terrorism concerns.™ This commirree
was directed 1o develop ways to deport “PLO acrivists
who violated their visa status” while protecting classified
information.™ Soan after the committes’s formation,
the INS began deportation proceedings against a group
of Palestiniun students in Los Angeles. Whar began as 1
seemingly simple deportation procedure under the
MeCarthy-era McCarran-Walter Act has, after more
than fifteen years; evolved into ane of the most signifi-
cant incidents involving the First Amendment rights of
non-citizens.,

After almost 20 years of investigation and court pro-
ceedings, the INS contnues to seek the depormanon of
these individuals for reasons ranging from routine visa
violations ta alleged 2ssociation with the Popular Front
for the Liberation of Palestine (*PFLP™).

1. History

In 1984, the FBI, concerned about passible terrorism
at the Los Angeles Olympics, began investigating a
group of polincally sctive Palestinian students in Los
Angeles.™ Over the next three years, agents arrended
public demanstranions and mectings, scized literature
and had it transluted, and tracked the group’s distribu-
tion of 4 Pulestinian magazime,™

I 1986, agents artended » community dinner to
celebrate Palestinian culture und politics. None of the
agents could undesstand Arabic, bur they reporred that
the “rone” of the speeches and "the music and entire
maoog” of the gathering indicared thar it was « fundrais-
ing event for terrorists.”’ During the function, one of
the student activists, Khader Hamide, allegedly asked
for contributions “for the combatants in Lebanon and
on the West Bunk."™ At the end of their invesngarion,
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FBI agents wrote a 1,400-page report urging the
Immigration and Naturalization Service ro deport sev-
eral of the students to hamper their political activities:*
In January 1987, federal officials in Los Angeles
arrested eight foreign student activists—seven
Palestinians and a Kenyan.*" The eight students, who
have come to be known as the “Los Angeles Eight,”
were alleged to be associared with s group thar advocar-
ed the "doctrines of world communism,” the PFLE™
The FB1 Director at the time, William Webster, resti-
fied to Congress thar the three-year FBI investigation
had found no evidence of criminal or terrorist activity,
but that the individuals "were arrested becuuse they are
alleged ro be members of & worldwide Communist
organization which under the McCarran-Walter Act
miakes them eligible for deportation,” and that *if these
individuals had been Unired States citizens, there would
not have been a basis of their arrest.™ The INS
District Director who authorized the deportanion pro-
ceedings confirmed that explanation, stating that the
eight alicns “were singled our for deportation because of
their alleged political affiliations with the [PFLP].™
The MeCarran-Walter Acr, or [nternal Security Act
of 1950, wus the legislative centerpicce of the govern-
ment’s anticommunism actions during the Cold War
era.™ The first part of the McCarran-Walter Act,
known a+ the Subwversive Activities Control Act, con-
tained a lengthy stutement of the threat to the United
Sares posed by Communism and declared the
Communist movement to present " clear ind present
danger to the security of the United States and 1o the
existence of free American institutions,"™ In addition,
the McCarran-Wilter Act barred members of
Communist pasties from entry into the Uinited Stures

"

and directed the Atomey General to deperr aliens who
engaged 10 activities considered to be “prejudicial ro the
public interest.™ Such activities included advocating or
teaching opposition to all organized government and,
mares specifically, sdvocating the overthrow of the gov-
emment of the United States,™

Two months after their arrests, the Los Angeles
Eighr, joined by several immigrants’ rights organiza-
tions, filed suit in federal court charging that the
MeCarran-Walter Act's provisions for deporting mem-
bers of Communist organizations were unconstitutional
under the First Amendment.™ However, before the ini-
nal hearing, the INS withdrew the ongmal charges and
reinstituted new deportation proceadings against the
group. Six members of the group, who were nenimmi-
grant aliens, were charged with routine visa violutions.
The two other members, who were permanent resi-
denm, were charged under a section of the McCarran-
Wialter Act that made it a deportable offense 1o be affil-
iated with a group that advocared destruction of proper-
ty and artacks on government officials.™ On Jan. 26,
1989, a district court ruled that these McCarman-Walter
Act provisions were unconstitutional on the basis that
aliens living in the United States have the same First
Amendment rights as citreens,""

In 1990, Congress repealed the McCarran-Walter Act
and enacted the Immigration Act of 1990, which made
it 4 deportable offense to “enguge in terrorist activiry.™
Following rhis change, the INS initiated new charges
against the permanent residents. They were not charged
with actually engaging in terrorist acts, but were

charged with providing financial suppert to the PFLP, a
“terrorist organization.™" The INS argued rhat, under
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the Immigration Act of 1990, such support was a
deportable offense.™

In Jamuary 1994, the group challenged the deportation
proceedings in federal districr court in California. The
court enjoined the departation proceedings, ruling thar
the group had been unlawfully targeted for deportation
based on the free exercise of their Fiust Amendment
rights, because similarly situated members of other
groups, also alleged to be supporting terrorist organiza-
tions, had not been deported. In November 1995, the
ULS. Court of Appeals for the Ninth Circuit affirmed
the decision, rejecting the government’s argument that
immigrants are not entitled w the same First
Amendment protection as LS, citizens.™

In 1996 Congress attempied to limit federal court
junsdhction over a range of immigration matters, includ-
ing claims of selective enforcement of immigration
law."™ As a result, the Supreme Court granted the
Justice Department’s request to review the case The
Courr indicated that it would sddress only a junsdic-
tional question—whether the federal courts retained
jurisdiction o hear the elaim in the wake of the 1996
changes in immigration law.™ The Supreme Courr,
however, went further than that in its ruling, The Court
determined that federal courts had been stripped by
Congress of nearly all power to hear challenges to selec-
tive enforcement of the immigration laws. Although
jurisdiction may remuin in cases of "outrageous” dis-
erimination,”™ the Court ruled that as a general marrer,
“an alien unlawfully in this country has no constmutional
right 1o assert selective enforcement as a defense against
his deportation.™"

Ar present, all eight individuals continue to five in
Los Angeles, working in accounting, engineering, can-
tracting, and secunties trading,"" The INS continues 1o
seck their deportation—six for routine visa violations,

and two for allegedly supporting a “terrorist onganiza-
ton.” The government continues 1o assert that provid-
ing material support to a terrorist group is 4 legally suf-
ficient basis for deportation.

2. Local and Nartional Effects

The Supreme Court decision in Amerwan-Arab has
hadl the affect of chilling political speech by sliens in the
Linited States. Immigrants cannot engage in controver-
sial political activity without fearing retaliatory deporta-
tion proceedings from the INS™ These aliens, once
pursued by the INS, can no longer object to the govern-
ment's use of selective enforcement against them in
deportution procecdings.™

In addition, the government's use of "secret evidence”
against the Los Angeles Eight has raised concerns with
nun-citizens and with civil rights groups. The INS con-
tends that ir faces an unavoidable dilemma when it has
classified information indicating that a non-citizen
poses a threat.™ 1f the INS discloses the evidence, it
will endanger national securiry by revealing it sources,
bur if it does not use the evidence and permits thar per-
son to remain at large, that may also endanger national
security.”™ The INS believes that the best way to resolve
this dilemma is to present evidence in secret.

The use of sectet evidence creates the enormously dif-
fieult sk for defendants and their counsel of having to
defend aguinst the unknown, The defense cannot know
how to discredit or counter govermment ussertions, The
defense has no opportunity to cross-examine secret wit-
nesses of otherwise refute evidence presented in secret,

The use of evidence in this manner, particularly when

it appears that the INS is targeting particular communi-
ties on the basts of race or religion, “breeds cyniciom,
paranoia, and distrust in those communities.™
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Members of those communities are ot shown evidence
of terrorist activity, so they worry that, in many cases,
deportation proceedings are not based on credible evi-
dence but on the basis of race or religious affiliation. As
a result, these immigrant communities muy distrust the
FBI and INS rather than cooperate with them.

3. Eficacy of the Law Enforcement Measures

The efficacy of the law enforcement measures used in
rhis instunce cannot be determined from the public
record. The INS and FBI connnuwe w assert that the
Los Angeles Eight should be deporred on the grounds
that they provided material support to the PFLP. If this

Is accurare and it can be shown that the Los
Angeles Eight did provide financial support to the
PFLP, then perhaps the deportation proceedings were
un effective means of inhibiting a group that was
“engaged in terrorist activiry,” which under the
Immigration and Nationaliry Act includes soliciting
funds for a “rerrorist organization.™

It is legitimate o deport individuals who are involved
with terronism, and Amercon-Arab made it legully possi-
ble for the INS to selectively deport individuals for
techmical immigration violations on the basis of polines,
race, religion, or ideology. American-Arabi logal sanc-
tion, however, does not answer the question of whether
such u policy is advisable and effective. If it appears 1o
the Arab communitics thar the FBI and INS only
deport individuals involved with Arab “terrorist organi-
zanions,” while overlooking individuals of other nation-
alities that ure mvolved with similar groups, it may lead
to distrust in these communities, The FBI and INS
need the support of these communities to effectively
monitor und control future terrorist uctivity,

In the casc of the Los Angeles Eight, the FBI and
INS have repeatedly stated thar the Palestinian students
did not commir any offense that would be the basis for
the asrest of a ULS. citizen. These statements indicate
that law enforcement resources have been expended to
combat political activides that are not illegal and would
otherwise be protected under the First Amendment.
Thus, the deportation proceedings aguinst the Los
Angeles Eight appear to be government retaliation for
their association with an organization that is palitically
unpopular.
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Chapter Four: An Alternative Framework
for Immigration Enforcement and

Domestic Security

Liberty iz the air that wr Americans breatbe. Our
Governmeni o baved om the Mq"rﬁm ﬂpﬁi?ft can e both
tirony aned ﬁrr.

Frankln D, Roosevelt
Harvard University tercentenary, Sepe. 18, 1936
America’s challenge is to meet post-September 11
secunty demands while defending und strengrhening
the civil liberties and national unity that contrihare to
our great strength as a nation.

On immigration marrers, the path the government
has chosen is 2 patchwaork of a4 fer initiatives thar have
seriowusly undercut individual liberties and national unity
and have accomplished only marginal, if any, improve-
ments 1 security.

There is an alternatc path. It is one that incorporates
immigration law and palicy into comprebensive naticnal
and internanional strategies thar confront the rerrorisr
threat. These strategies also respect civil iberties and
protect and uphold proper constitutional standueds.

With counterterronsin redefining Amencan security
it home and abroad, the nation’s full mnge of responses
are being mobilized to achieve three broad goals: pre-
vent future attacks, be prepared to respond if aracks
should oceur, and dismantte and isolite terrorist net-
works to sturve them of the means to function. In each
of these grenas, immigration powers and actions have
roles to play that can contribute 1o effective counterter-
TOTISIN Strategies.

To be effective, those roles must reflect a clear grasp
of what the immigration system can and cannor be
expected to accomplish, In additon, times of national
danger intensify the fundamental tension in democracy
between law enforcement powers and civil liberties, o
tension that is acute in the implementation of immigra-
tion policy. So, in the recalibration of our commitments
to liberties and security that is underway, extra care
must be exercised to uphold and affiom constitutional
protections.

Finally, government actions in the face of today’s
threars are no longer marters of domesnic policy alone.
Singling out groups and nationalities for onerous

enforcement actions not only risks individual nights and
divides Amencans along natonality and rehigious lines
but resonates internationally, These roverberations also
feed the resentment against Amenicu that helps to fuel
terrorism.

The broad framework thar should guide the nexus
berween immigration policy and counterterrorism
shoald be centered on four broad policy imperstives:

* Mobilizing intelligence and information
capabilities;

* Protecting the security of air, laind and sea borders
and beyond;

* Supporting law enforcement and law enfurcement
cooperation; and

* Engaging Arub- and Muslim-American
communities.

I. Mobilizing Intelligence and
Information Capabilities

More than anything else, September 11 demonsrrired
the need to dramatically improve US. intelligence
capabilities, The chullenge is how information among
government agencies should be linked, shared, and
analyzed in a post-Seprember 11 world. The nution’s
immigration system captures voluminous amounts of
dara that, if properly organized and accessible; can sap-
ply impartant elements of "connecting the dots” about
individuals under investigation and pasterns and trends
that may constitute suspicious activity, Entry informa-
tion about people visiting the United States, data
describing criminal activity, and application information
from those secking immigration status changes all rep-
resent unique, useful categories of information,

But ir is one thing to guther und store informution; it
is quite snother to undentand it meaning and make it
available in a timely, operational way to those who need
and can act on it. To hamess the security potential of
immigration information, the following should receive
prionty attention:




A. Integrated Immigration History lnformation

The former Immigration and Naturalization Service
(INS) and the State Department’s Buresu of Consular
Affairs are the nation's sole repositories of dita on visi-
tors and non-citizens. The data are spread among
stovepipe systems thar are only partially linked. Fully
linking these dara systems’ 1o esmbhish complete immi-
gration histories of visitors and residents—accessible
1o authorized persons for authorized purposcs—is an
urgent need for both security and civil liberties reasons,

For example, when consular officers ubroad screen visa
applicants, they should have at their fingertips a full
summary of informatior: thut answers questions such as
whether the applicants have applied for or been granred
visas before. Have they returned from prior trips as
required? Have they ever been deported? Do they have
criminal records in the United States? Do they have
any applications pending, for asylum or permanent
residence, for example?

Data that answer these questions exist but are only
partially available o visa officers and immgration
officials. Thorough sereening and informed case
decisions are vital to strengthemng security. Unnl
complere immigranion histories are readily available,
frone-line immagration and consular officials—the foot
soldiers of prevention—cannot carry out their domestic
security responsibilities properly.

At the same time, such information is vital to protect-
ing individual rights. When visitars are urrested for
failing to leave the country, immigration officers should
be able to venify electronically whether they properly
applied for an extension of stay, for example, in determin-
ing whether to detain, repatriate, or release them. Such
decisions have profound effects on individual lives, but
are routinely made without access to full information.

Moreover, the need for informarion integration is
made more acute with INS funcnions now divided
among vanous parts of the Depactment of Homeland
Secunity (DHS) and with complex, costly new pro-
grams, such as the recently-announced United States
Visitor and Immigrant Status Indicator Technology
(LLS. VISIT) program, being builr.’ Integrated informu-
tion systems must become the connective tissue for

interconnected missions that were formerly coordinated
because they resided within INS as a single agency.
With that organizational enfity having been eliminated,
integrated information is now the anly anndote for
serious rght-hand, lefr-hand problems that can have
potentially grave consequences for both security and
liberties.

The reliability and accuracy of data are essential.
Data quality problems and deficiencies huve bedeviled
the immigration field for decades. Government officials,
Congress, and the public mist insist on the highest
standurds and striet accountability governing the
handling of information. As a safeguard, ndividuals
should have access to information about them and be
able to correct inaccurate information.

B. Watchlists and Information-Sharing

To be useful, information about thase who may mean
harm must be in the hands of officials able o act on it
They include visa, pore-of-entry, mvestiganive, and other
consular, immigration, and customs officials who are
key first-responders in preventing terrorism. In making
hrerally millions of decisions daily thar determine who
enters or stays in the country, they must have explicit,
tmely information to be effectve.

The USA PATRIOT Acr removed legal barmiers that
have hampered robust information-sharing between
ntelligence and front-line agencies. The task now is to
change orgamzational calrures and institutionalize prac-
tices that champion partnership, overcome rivalry, and
uphold vital protections for sources and methods while
shuring information.

Witchlists have been the principal vehicle for such
sharing. They include the names—increasingly
wugmented with biomerric information such as finger-
prints—of known or suspected terrorists, eriminals, and
others incligible to be admitted to the Unired Srates,
Numies and other available identity information abour
visi wpphicanes and reavelers coming through pors of
entry are checked against warchlists, There it 1 vigonous
debate underway in intelligence circles about the best
technology concepts to develop for counterterrorism
informatian-sharing needs. Whether warchlists as
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preseatly constituted persist or successor techniques
emerge, systema thar can flag known or suspected
wrongdoers so they can be identified for in-depth rewew
and considention of their eligibility to enter or remain
in the country are essential tools for law enforcement.

At the same time, watchlists have in the past brought
with them cases of serious violatons of mdvdual nghts
because af mutaken or incomplete information and 3
lack of transparency and rigor in procedures for listing
and removing names. Clear for who is placed
on and raken off warchlists must be developed. The

ures should be subject to public comment and
review and should: () establish explicit criteria for
listing names; (b) provide for regular review of names
lisred; and (¢) set out steps for ussessing the quality of
information that can result in listing or removing
names. Such rules are as important to listing names as
they are to removing them given the need, again, to
optimize both security and the protection of liberties in
an information age.

C. Intelligence Analysis
Intelligence as the primary ool to combat terrorism
must draw on expertise from across the government and
around the globe. This includes immigration skills and
information, Immigration databases can amplify analysis
of investigative leads and can supply imparmant insights
into questions regarding identity, travel patterns and
history, biometric information, criminul scrivity, legal
status, and family relationships

The new intelligence paradigm that must be con-
structed in a post-Beptember 11 world envisions a
dynamic two-wiy street between analysis and action.
Uing advanced rechnology, highly-skilled specialists
must work together across government agency lines to
evaluate information and derve s meaning. The
human talent required to mest the demands of these
rasks is in short supply and needs to be bolstered. In
addition to being a key user of anti-terrorism data and
ntelligence, immigration officials represent a valuahle
source of expertise and experience to be incorporated in
the model that must now be built,

I1. Protecting Borders

Wirh a solid edifice of intelligence about terrorist
networks and plans here and abroad, linked databases
that provide comprehensive immigration histories about
individuals, solid analysis of potential threats, and
strengthened information-sharing among intelligence
and front-line agencies, preventing dangerous people

and goods from gerting into the country is by far the
best way to protect the nution. That means focusing
resources, technology, and ingenuity at ULS. borders—
air, land, and sea—und bevond.

In this era of globalizanon, efficiency in the rranana-
tional flows of people and goods s crucial for economic
prosperity. Last vear, more than 440 million barder
crossings were made through 300 ports of entry, 358
million of them at fand borders with Canada and
Mexico. Border procedures must fucilitate the move-
ment of vast numbers of legitimate entries, while identi-
fying and stopping a very small, but potentially lechal,
number of wrongdoers.

Handling this needle-in-a-haystack phenomenon calls
for systems, infrastructure, and policies thar are rooted
in risk management principles of segmenting traveling
populations and conveyances. The task is to design
refiable ways—sach as smart-cards und other secure
ways to identify pre-screened people and traffic—wo
facilitate the vast majority of legitimare crossings.

This allows enforcement officials 1o concentrate their
attention, resources, and expertise on unknown and
high-risk traffic that may constiture security threats.

The agenda must be one of establishing security in
trade and travel networks around the world. Where
movements of people are concerned, this includes;

* Pre-screening and certifying frequent, legitimate
travelers for expedited movement ar berder entry
and exit points;

* Insralling biomerric systems that validare the
identity of individisals and their documents;

* Expanding the use of commuter crossing lanes
and building the necessary networks of roads in
border regions;

* Engaging Canada und Mexico in common
projects for shared infrastructure and border
development that reduce congestion through
handling appropriare clearances at locations away
from immediate border crossings; and

* Establishing strong working partnerships and
shared responsibility among intelligence, border
enforcement, municipality, travel industry, and
other public and private-sector acrors.

The payoff is that good facilitation of border crossings
and effective enforcement are mutually rinforcing,
Proper facilitation frees up precious resources, generally
peronnel, to heighten enforcement scrutiny thar, in rum,
strengthens security. Moreover, at and beyond narional




borders, government officials have wide law enforcement
latitude. Exercising it 1o prevent the entry of travelens
nchgble for admission and not residents or atizens of
the United States is far less likely to jeopardize civil liber-
ties imperatives than ts the case within borders, Sensitive
issues, such as access to the political asylum systermn and
other norms and responsibilities of intermational law,
should continue o be addressed as they are now, through
speculized procedures and training.

Two major current initiatives should be used to
shape the direction of the border agenda. They are the
statutory mandate for automated entry-exir procedures,
the central clement of ULS. VISIT, by the end of 2005,
and “smart border” agreements the United States signed
with Canada and Mexico after September 11.

The purpose of automated entry-exit controls is to
know whao comes to the United States for temporary
stays and when, the purpose of the visit, and whether
travelers have left the country as required. The technol-
ogy for such controls has been installed ar mast sirports
and seaports, and plans are reportedly in place 10 com-
plete akr and seaport installations by the end of 2003,

But land border locations, where the large majority of
crossings to and from the country occur, present quite
arother challenge. It is daunting to design and imple-
ment entry-exit contrals at land borders, given the hun-
dreds of millions of crossings and scanty infrastructures,
rraffic mandgement, and current technologies in place 1o
handle them. Because the congressionul mandate for
sutomated entry-exit controls also calls for trade and
tourism st to be harmed, such controls provide the
opportunity and catalyst for a new vision for organizing
the movement of people across our land borders. Only
then can we meet the demands of both our economic
and security interests in the decades to come.

The comerstane of 3 new long-term vision should be
to broaden and decpen the smart border agreements we
have with our two hemispheric neighbors, The agree-
ments outline 3 wide range of cooperative initiatives
that constitute greater mtegration and shared responsi-
hility for border security and facilitation. At its core, the
vision represents a transformation: o North American
continent that is secure from external threats but where,
internally, three natons share responsibality for regular-

ing flows of goods and people among us,

o .

I11. Supporting Law Enforcement and
Law Enforcement Cooperation

With smart borders, information-shaning, and strong
intelligence, security cun be improved withour under-
muning civil liberties protections and alicnating broad
sectors of sociery. This is fundamental to concepruafizing
how immigration enforcement is best handled within
aiir borders,

Immigration enforcement to strengthen domestic
security within the country raises troubling questions of
what values and preceprs should guide policy and what
strategics, av o practical matter, are likely to be effecrive,
These dilemmas are among the ressons immigration
policy has become such a key bartleground since
September 11 for the struggle berween law enforcement
und civil liberties.

Immigranon enforcement strategies within the
country should rake account of these realities:

* The FBI estimares thar the number of terrorists
in the country is likely 1o be in the low hundreds.
This suggests that narrowly-drawn approaches
will work besr.

* Locaring terronsts in our midst depends heavily
upon community cooperation, especially from
co-ethnic groups.

* Overall, immigration enforcement within the
country has been chronically ineffective due to
insufficient resources, & history of abruptly-shifting
priorities, and political opposition from business,
ethnic, and other strong interest groups.,

* Internal enforcement carries grearer potential for
vialating individual rights and deepening ethnic
anel racial divides among commumnities than any
ather element of immigration policy: That is
because it inevitably affects long-esmblished,
contributing members of communities and house-
holds with lawful ressdent or ULS. citizen members,
muny of whom are children.

* Deficiencies in accessible data and chronic back-
logs in processing applications for changes in
immigration status deprive law enforcement of
basic tools it needs,

This experience suggests what nat 1o do.

Blunket palicics, such as the widespread arrests of
non-citizens and closed immigration hearings that
followed Seprember 11, predictably produced few, if
uny, anti-terronsm cases or charges, while imposing



substantial costs to liberties and national unity. Blanker
measures are oo blunt an instrament for circumstances
where careful rargeting, based on investigative leads, s

required.

Similarly, blurring border and internal enforcement, as
has been done with the “call-in” clements of the Nanonal
Secunty Entry-Exit Registration System (NSEERS)
program, is reckless, Entry-exit requirements and regie-
tration of nonimmigrants already in the country are
entirely different matters. Each is a major initative thar
deserves careful planning and skilful implementation.
“Call-in" registration has resulted in serious misalloca-
nons of scarce resources and has severely stigmatized
Arab- and Muslim- Americans by singling them out
for exceptional, onerous treatment. It constitutes
unacceptable law enforcement practices that are ar odds
with long-held core principles of immigration law,

The realities also point o what shoud be done:

* Immigration law enforcement has an important
role in combating terrorism. Thus, in some cases
immigration violations and charges may be a
methad for identifying or pursuing criminal or
terrormm-related charges, just as tux evasion
charges have been used against organized cnime.
But maximum safeguards must also be established
and bailr into countertermorism law enforcement
so0 that immigration charges—typically for being
in violation of immigration stutus requirements—
against individuals who may be terror suspects do
not result in avouding due process requirements.

* Tools such as the use of clussified information
should be allowed only on i case-by-case basis and
only with judicial authorization, Arrest and deten-
tion for immigration violations should be subject
to time limits that may be extended, but only in
exceptional instances, case-by-case, and with a
showing before and authonizanon from an immi-
gration judge. And individuals detained for immi-
gration vialations, who do not now enjoy the right
to government-appointed counsel because smmi-
gration proceedings are considered civil matters,
should be granted that nght when immigration
charges result in detention,

* Immigration expertise and staff should be broadly
mcarporated into FBI jomt terrorism task forces,
which have grown from 35 to 66 since September
11. They are among the best investigative and
intelligence responses to terrorist conspiracies
because rthey constitute 2 mechunism for sharing

knowledge and leveraging skills across law
enforcement agency lines, On issues of identity
and the validity of documents from around the
world, for example, immigration officials have
special expertise. Unique resources, such as the
fraudulent documents laborarory of the former
INS, should also be tapped to suppor task force
efforts.

Crimes that can aid terrorism such as document
fraud, idennity theft, money laundering, misuse of
the financial system, and immigration fraud are
often linked. Building cases to thwart them
requires coordinated, multi-agency approaches
that the task forces are demgned to do. Such law
enforcement uses smart profiling, that is examina-
non of speafic behavior patterns, and rejects using
nanonality 25 the proxy for treating individuals
with suspicion.

Cooperation and joint efforts among law enforce-
ment agencies should be broadened and acnvely
eultivared. This is of particular importance at the
international level among nations and between
national law enforcement and ntelligence services.
However, at the stare and local level within the
United Srares, immigration arrest authority exer-
cised by other than immigrition officers ruises
sensitive civil rghts wsues, especially for ethnic
and immigrant communities, whose trust is
important for effective local law enforcement.
Local law enforcement authorities should not be
suthorized to exercise inmigration arrest surhanty
independently or to initiate immigration law
enforcement actions or questioning abour immi-
gration status unless subject to cooperative ugree-
ments between the Department of Justice (or the
new Department of Homeland Security) and state
governments allowed under & 1996 law.

As with watchlists, database procedures must be
subject to careful rules and standards. The
Administration’s recent proposal to exempr the
NCIC from Privacy Act protections, for example,
is objectionable and should be vigorously opposed.
Information systems, such as U.S VISIT and the
Student and Exchange Visitor Information
System (SEVIS), the foreign student tracking
sywtem, should be completed on a prioriry basis.
Their principal use should be to cultivate a culture
of compliance with immigration requirements
among visitors and others who travel w the




United States, To that end, these systems should
generate notices that advise visitars of their stay
and departure requirements. Compliance officers
could make random spot checks, akin to rax audic
practices, to promote complisnce.
In addition, the systems can provide information
that law enforcement needs in specific cases. They
also constitute sn im source of data for
analysis of trends and patrerns of possible eriminal
activity. But it 15 unrealistic and & mususe of
resousces to imagine such systems as the banis
for systematically locating and deporting every
mdividual who may overstay his or her visa.
Taken rogether, directing immgration law enforce-
ment artention and resources towurd these objectives is
the most effective way to confrant the needle-in-a-
haystack character of terrorism. It is also the best strate-
gy for striking a healthy balance between law enforce-
ment and liberties, an imperative both for adapting
rule-of-law values and institutions to new realities and
for winning the long-term war for hearts and minds
around the world.

IV. Engaging Arab- and Muslim-
American Communities

Along with being a free nation, & precious asset the
United Srates possesses to combar terrorism s our his-
tory and character as 2 nation of mnmigrants.
Immigration makes us open and outward-looking to the
rest of the world. It demonstrases that in & free swociety,
people of many cultures, beliefs, and ethnic and rehigious
origins can live together in the common embrace of
freedom and democratic values, thereby making the
nation stronger. Again and again, history and experience
remind us thar this is a powerful farce that belps the
United Srates achieve lofty goals.

Arab- and Muslim- Americans represent 3 critical,
virtually unicque resource at this ime. The government,
private, and non-governmental sectors should see and
embrace these communities as bridges of underitunding
to societies and peoples wround the world who are
deeply alienated from the United Stares.

Engagmg Arab- and Muslim-American communities
1 entical for law enforcement as it works to identify
terrorism-related canspiracies, recruitment, and financial
networks. This requires cultivating new relationships
between law enforcement and communities and build-
ing trust and communication. Bur a far broader agenda
is called for und should be imugined,

- Amenca's Challenge -

Arab- and Muslim-Americans constitute 4 resource of
language skills and cultural literacy that should be
mobilized to forge economic, civil sociery, culrural,
educational, and social ties throughout the Arab and
Muslim world, These are not new or novel ideas.

But political leaders must set the tone. Instead of
embracing and broadly engaging communities and
Immigrant groups in a commen project to defend the
nation against terrorism; national policies and actions
have sent deeply contradictory messages. Despite calls
for tolerance and cooperation, 2 succession of special
initiatives has stigmanized and prafoundly offended
Arab- and Muslim-Americans across 2 wide spectrum.
The social fissures that have been opened and aggravar-
ed weaken us as a society. At a time when solidarity is
needed a1 much or more than ever, the nations tmmi-
gration policies have created a cimate that devalues
some of our strongest attributes as a nation, attributes
that could be pivotal in combaring terrorism effecrively.

[n that connection, there is 1 deeper harm tw consider.
Ultimately, the answers to termorism reside most fully in
foreign, nor domestic, policy. Issues of high politics,
such as relations with key allies in the Middle Easr, mil-
itary action, and the lsraeli-Palestinian conflict, are fuan-
damental turn-keys, Other key ingredienrs reside in the
“soft power” elements of international relations: how
America is seen in the world, the credibility of
American leadership, und the power of Americals values
and democeratic principles.

LLS. immigration policy has reverberations in foreign
palicy through the perceptions it conveys abour Americu
and the character of our sociery. This echo effect is
apparent in actions the Linited States has raken over the
years to promote human tights and humanitaranism
through generous refugee protection and resettlement
policies around the world, serting a standard for others
to follow.

The echo effect can also be negative. Border policies
and workplace practices toward undocumented workers
define America in the eyes of the majority of Mexico's
people and leaders. Today, however, the echo effect of
policies that stigmatize Arab- and Muslim-Americans
standy ar an unprecedented order of magnitude in its
potential to undercut eritical US. foreign pobicy abjec-
tives and interests,

By targeting and alienating Arab- and Muslim-
American communities, unmigration scnions have
deepencd the perception abroad that the United Srares
is anti-Muslim and that our democratic valyes and



principles are hypocritical. This taps into und serves to
walidate deeply-held views throughout the Asab and
Muslim worlds of persecution, humilintion, and power-
lessness at the hands of the West, especially among the
next generation of leaders. It strengthens the voices of
radicals and other detractors in their drive to recruit
followers and expand influence, at the expense of
moderates and other acrors more sympatheric to or
intellectually uligned with Western philosophies and
goals,

Thus, in the name of buttressing security, current
immigration pobcy may be making us meore vulnerable
to rerrorism. In the post-September 11 era, immigration
policy must be part of a new security system in which
the measures we take to protect ourselves also help us
win the war for hearts and minds around the world.
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Findings and

H{_'_‘{L—(_? mmendations

They that can groe up exential liherty to obtain a little
temparary safety deserve neither hberty nor safety.

Benjamin Franklin

I. Findings

® To combat terronsm since Scpl':'.lnl'bt!r 11, the LS.
government has relied to an excessive degree on its
broad power to regulate immigration,

Although parts of the immigration system have been
nghtened to good effect, even under the best imnigra-
tion controls most of the September 11 terrorists would
still be admatted 1o the United Stares tnl.iu.}'. That is
because they had no ciminal recards, no known terror-
ist connections, and had not been identified by imelli-
gence methods for special scruting: The innovation al
Quaedy introduced is “clean operatives” who can pass
through immigration conrrols.

Immigration measures are én important tool in the
domestic war against terrorism, but they are not effec-
tive by themelves in identifving terrorists of this new
rype. The immigration system can only set up gateways
and rracking systems thar: (1) exclude terrorists about
whom the United States already has informanon; and/or
(2) enable authonties to find "clean” operatives already
in the country if new informarion is provided by intelli-
gence agencies. The immigration and intelligence sys-
tems must work together for ather to be effective.

To that end, the lead domestic security responses m
terrorism should be strengthened intelligence and analy-
sis, compatible information systems and information-
sharing, and vigorous law enforcement and investiga-
HOms. impmutfl "'I'Im‘lgl':lti-u[l Eﬂllf'ﬂlﬂ I.l'l'id Enfﬂ]’cﬂm:ﬂ'
are needed and can support good anti-terronam
enforcemnent, but they are nor enough by themselves.

@ The government’s use of immigration law as a pri-
mary meani of fighting rerronsm has subsrantially
diminished civil liberties and stigmatized Arab- and
Muslim-American communities in this country. These

measures, which were primarily targeted at Muslims,
have diminished the openness of LS, sociery and
eroded national unity.

L ] Curl.;.;rc:is has accorded ::lctmnrdmury deference o the
executive branch. This may have been understanduble
immediately after September 11. Bur in our constitu
tional system, it is now vital for Congress to assert its
policy and oversight role.

@ Despite the government'’s refusal to provide informa-
tion about the more than 1,200 nencitizens detained
immediately after Seprember 11, we were able to obrain
information on 406 of them, We believe this to be the
frost u.rmprchcnsiw: survey cotiducted of these
detainees. The summmaries, which are contained in the
Appendix 1o this report, reveal the following:

*  One-third of the deminees in our survey were
from just two countrics: Eg}'pr and Pakistan.
We found no rational basis for this dispropor-
tionate concentration,

«  (Of the detainess for which informaton about
the total amount of ime spent in the United
States was available, over 46 percent had been
in the United States ar least six years, OF those
for whom relevanr informarnion was available,
almost half had spouses, children, or other fam-
tly relationships in the United States. This sug-
gests that the majority of noncitizens detained
since September 11 had significant tes to the
United States and roats in their communities,
unlike the hijackers

*  We did not find any substantial evidence that
government officials systematically used Middle
Eastern appearance as the primary basis for
apprehending these detainees. However, we
found thar many of the derainess were incarcer-
ated because of profiling by ordinary citizens,
who called government agencies about neigh-
bars, coworkers and strangers based on their
cthnicity or appearance. We also found that law
enforcement agencies selectively followed up an
such tips for persons of Arab or Muslim




extraction. These findings are based on our
review of these 406 cases and on interviews
with community leader, lawyers, and advocates
who had contacr with the derainees.

*  Large numbers of detainess were held for long
periads of nme. Over half of the detainees for
whom such mformation wus svailable were
derained for more than five weeks, Almost 9
percent were detatned more than nine months
befose being released or repatriated,

= Eveninan immigration system known for its
systemic problems, the pest-September 11
detanees have suffered exceptionally harsh
treatment. Many of these detainees had severe
problems notifying or communicating with
their family members and lawyers or armanging
for representation at all. Many were held for
extensive periods of time before they were
charged on mimigration vielations. Many had
exceptionally high bonds posted against them or
were not allowed to post bond. Of the detwinces
for whem such information was available,
approximmately 532 percent were believed to be
subject to un FBI hold, preventing their reputn-
ution far weeks or months even after they were
ordered removed from the United States and
did not appeal.

® Moast importantly, from our research it appears that
the government’s major successes in apprehending ter-
rorists have not come from post-September 11 deten-
tions but from other efforts such as international intelli-
genee imitiatives, law enforcement cooperation, and
information provided by arrests made abroad. A few
noncitizens detained after September 11 have been
characterized as terronsts, but the charges brought
against them were actually for routine immigration vio-
lations or unrelated cnimes.

® We found thar established due process proteetions
have been seriously compromised:

= Nearly 50 people have been held as material
witnesses sinee September 11. The use of the
material witness starue allowed the government
to hold them for long periods without hanging
charges against them. Many were held as high
security inmates subjected to the harshest con-
ditions of detention. The government's use of
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the material witness statute effectively resulted
in preventive detention, which 1s not constitur
fonally permissible.

* Ower 600 immigration hearings were closed
because the government designated the
detainess to be of “special interest” to the gov-
ernment. Such hearings rise serious constini-
tionul concerns and have been applied primunly
to Mushm derainees.

*  Although detminees had the legal right o secure
counsel at their own expense and ro contact
family members and consular representarives,
the reality of rhe derentions frequently belied
the government’s assertions regarding these
rights,

® The government has selectively enforced inmigra-
tion laws based on nationality since September 11,
Though claiming 1o include other factors, the recond s
one of de facto national origin-based enforcement. In
addition to arrest and detention policies, examples of
nationality-based enforcement include:

*  The valuntary interview program.

This program greatly alarmed Arab- and
Muslim-American communities. In somne
pluces, the FBI worked to establish good rela-
tions with the community and conducted the
program in a non-threatening manner.
Problems occurred, however, when poorly-
trained police officials were tusked o imple-
ment the program. Moseover, the goals of the
program (investigating the September 11 ter-
rorcist attacks, intimidating potential terrorists,
recruiting informants, and enforcing immigra-
tion violations) wete contradicrory. The immi-
gration enforcement focus and public fanfare
that surrounded the program worked against
its potential for inrelligence gathering.

o The absconder smitiative.

As 4 general immigration enforcement measure,
the absconder apprchension itative is legin-
mate and importunt. However, after September
11 the government changed the character of the
program to make it nationality-specific. This
has marginal security benefits, while further
equating national orign with dangerousness.



Although stepped-up absconder apprehensian
efforts are eventually to encampass all nationali-
ries, this has not happened so far.

* Special regiseranion.
The “call-in” special registration program (part
of the National Sccurity Entry-Exit
Registration System (NSEERS)) has been
poorly planned and has not achieved its objec-
tives. [ts goals have been contradictory: guther-
ing information about non-immigrants present
in the United Srares, and deporting those with
immigration violations. Many nonimmigrants
have rightly feared they will be detained or
deported if they attempt to comply, so they
have nor regrstered. Moreover, any porential
security henefits of registering people inside the
United States will fade over time as new nan-
immigrants are required to regster at the
barder.

@ Another entical civil liberties concern is the adminis-
tration’s assertion that local police officials have inherent
authonty o enforce federal immigration statutes and
enter mformation about civil immigration violations
into the National Crime Information Center (NCIC)
databuse, We found no clear stantory authority to allow
immigration information to be stored in NCIC, Such
measures undercut the trust that local law enforcement
agencies have built and need with immigrant communi-
tics to fight terrorism and other crimes.

@ Arabs and Muslims in America feel under siege, iso-
lated, and srigmarized. They believe they have been vic-
timized twice: once by the terrorists and a second time
by the reaction to that terrorism.

The President’s visit to a Washington, D.C. mosque
shortly after September 11 had a profound positive
impact on Arab- and Mushim-American commumnities.
Community und religious leaders all emphasized the
symbalic importance of such actions and a crinical need
for sentor government officials to deliver sustained mes-
sages of inclusivencss, talerance, and the value of
diversity.

Hate erimes against Muslims soared after September
11, nsing more than 1,500 percent. The number of vio-
lent hate crimes has since tapered off.

Employment discrimination against Muslim-
Amencins, Amb-Americans, and South Asians also
increased drumatically. The federal Equal Employment

Opporrunity Commission (EEOC) received over 700
complaints concerning September 11-related employ-
ment discnimination in the first 15 months after the
attacks. Community leaders belicve many hate erimes
and acts of employment discrimination huve gone unre-
ported. Government officials have spoken out only
occasionally against such incidents.

Paradoxically, the sense of siege has also resulved in
some communities starting 1o assert their civil and
political rights and engage in the political process in
new, clasvically American ways. And Arab- and
Muslim-Amencan ergamzanions have started o react
the crisis of the attacks aa a significant opportunity o
strengthen their organizational structures, build new
alliances, and increase their profile as advocares.

We ulso reviewed the historical record. In times of
similar crisis in the past, LLS. immigration law has often
been misused o selectively targer noncitizens based on
their nationality and/or ethnicity under the pretext of
protecting domestic security, In most of these cases, the
government failed to prove the existence of the alleged
threat from within these communities, and the ULS.
public has come to regret our government’s actions,
Targeting whale commumities as disloyal or suspect has
damaged the social fabric of our country as a nation of
immigrants.

@ Finally, we found an important international echo
effect from domestic immigration palicy. By targeting
Muslim and Arub immigrants the LS. government has
deepened the perception abrond that the United States
is anti-Muslim and that its democratic values and prin-
ciples are hypocritical. This echo effect is undermining
U.S. relationships with exactly the moderate, pro-
Western nunions and social groups whom we need in
our fight againsr terrorism.

I1. Recommendations

The ssues examined in this report touch wide-rang-
ing aspects of our national fife, They span the distance
from how we interasct with one another individually to
the policymuking role of Congress under the
Constitution. They truly are "Amenica’s Challenge.”
To reflect this range. we have grouped our recommen-
dations into six themes.
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A, Congressional Oversight und Legislation

New execunve branch powens, especially those pro-
vided by the USA PATRIOT Act, should be care-
fully monitored on an ongoing basss, Congress sen-
sibly included sunser provisions in thar leggslasion,
recogmizing that emergency measures passed 1o deal
with the unprecedented theest presented by the rise
of terrorism deserve ongoing evaluation, oversight,
and reconsideration before becoming u permanent
part of our legal trudition. This decision was partic-
ularly appropriate given the smorphous and open-
ended character of the rerronist threat and the
uncerainty of the long-run costs and benefits of
these measures. These sunset provisions in the USA
Patriot Act should be retained, and Congress should
use the oversight opportunines that they invite. Any
new anti-terrorism legislation should inelude similar
sunset provisions to ensure that such measures
recerve the ongoing reassessment and reevaluation
thar they deserve before becoming a permunent part
of our law.

Congress has accorded extraordinary deference to
the executive branch, This may have been under-
standable immediately after Seprember 11, But in
our constitutional system, it 15 vital for Congress 1o
ussert its policy and oversight role. Among the
issues for review should be the USA PATRIOT
Act's amendments to the Foreign Inrelligence
Surveillance Act (FISA) thar allow surveillance
where foreign intelligence is 3 “significant purpose”™
rather than “the purpose,” as origmally enacred.
This does not enhance collection of information on
forcign temorists and raises the possibility that
F15A will be ased 10 gather evidence of ordinary
crimes, which we believe i unconstitutional The
original language should be resrored and language
added making it clear thar the law permirs guther-
ing evidence to prosecute specified foreign intelli-
gence crimes,

Congressional commitrees should also assert their
oversight role in evaluating how immigration law
provisions have been used since September 11, For
example, the government asserts that closed immi-
gration hearings in which the person’s name is kept
secret are useful to recruit informamts. Congress
should evaluate the validity of this assertion,
eipecially in light of the Supreme Court’s recent
decision not to hear a case on this issuc. Even if
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determined to be useful, the practice is 5o counter
to LLS. notions of justice thar Congress should
carefully consider whether it should be used at all
Cangressional review should similarly include the
government’s practice of withholding informanon
on the post-September 11 detainees, and the use
of the material witness statute. Based on their
assessment, the Intelligence committees should
issue a report so that public debare is possible.

. The Inrelligence and Judiciary Committees should

carcfitlly examine the many issues raised by data-
mining, a technique that officiaks hope will identify
terrorist suspects and nerworks among general pop-
ulations. Daes it work? How should officials handle
the muny false-positives that are produced? Will
people identified this way be subject to further
investigation based on previgusly unknown forms of
reasonable suspicion? Will dats-miners range over
private sector as well s guvernment information?
Will they examine IRS or other confidential gov-
ernmnent files?

B. Information-Sharing and Analysis
. Unifying and sutomating government watch lists

must be completed on an urgent basis. As the CIA
has done, the FBI should provide ull relevant infor-
mation for inclusion in TIPOFF, the State
Department’s terronst watch list, Centralizing this
information in TIPOFF will aveid long visa pro-
cessing delays, which damage ULS. political and
economic relations abroad,

. To protect against violutions of individual rights

caused by mustaken or incomplete informarion, clear

procedures for whao is placed on and raken off warch

lists should be developed. These procedures should

be subject to public comment and review and

should:

*  Esrablish explicit criteria for listing names;

*  Provide for regular review of nzmes listed; and

*  Ser out steps for assessing the quality of infor-
mation that can result in fisting or removing
names.

. The State Department, CIA, and FBI should dewise

mechanisma for doing in-depth nsk-assessments of
particular visa applicants who are of plausible secu-
rity concern. To be effective, these must be bascd on
narrower intelligence crteria than mere citizenship



in a country where al Qaeda or other terrorist
arganizations have a presence.

C. Due Process and Immigration Procedure Issues

1. A disturbing trend exists in recenr legislation to
criminalize minor immigration vielations. In addi-
tion, immigration violations are now being widely
used as a basis for mvesngating more severe crimi-
nal violations. For these ressons, immigration
demainces, who traditionally have not enjoyed the
right to government-appointed counsel because
immigration proceedings ure considered civil mar-
ters, should be granted the right to such counsel.

2. Closed proceedings should be allowed only on a
case-by-~case basis. Arguments and evidence to close
some or all of a hearing should be presented 1o 3
court for its approval. Similarly, classified informa-
tion should be allowed only on a case-by-case basis.

3. Prolonged detentions without charge pose the
strongest threat to civil liberties, A charge should be
brought within two days of detention unless there
are extraordinary circumstances thar require an
additional peried of initial detention, The case for
extraordinary circumstances should be presented o
an immigration judge. Pre-charge detentions
beyond two days and FBI holds should be subject to
judicial review.

4. Detwntion is the most onerous power of the stare,
and should rarely be used as a preventive or inves-
tigative ool absent a charge. Bringing timely
charges when evidence is available has no security
cost, If the government requires adeitonal time in
extraordinary circumstances, an individual showing
should be made to a judge.

5. Those detained should be released on bond unless
there is a clear flighr risk. Immigration authorities
should not have automaric authority 1o overrule an
immigration judge’s bond detenmination, If the gov-
ernment disagrees with a bond decision, it can
appeal and obtain a stay while the decision s pend-
ing. The Attorney General's recent decision chal-
lenging immigration judges’ discretion to grant
bonds lends special urgency to address this issue.

6. According to an “sutomatic stay” rule issued shortly
after September 11, immigration authonties can
automatically stay an immigration judge's decision
to order a noncinzen's release from detention if the

9.

bond has been set at $10,000 or higher. The rule

should be rescinded. Immigranion judges balunce

security, flight rigk and right-to-release claims, If
the government disagrees, the decision can be
appealed.

Indivaduals should be promply released or reparri-

ated after a final determination of their cases. The

government should only be able to detain an indi-
vidual for security reasons after a final removal order
if 2 court approves the continued detention. The
detainee should have full due process rights in such

a proceeding,

With the secrecy, erosion of rights, and fear sur-

rounding immigrabon, it 1 more important than

ever that immigration officials take special cure 1o

uphald the following policies:

*  Informed consent to waivers of the right 1o
counsel should be guaranteed and should be in
writing in the detsinee’s own language.

*  Those offering legal counseling or pastoral serv-
ices should have access to detainees, as should
consular officers for their nationale.

*  When detainees are transferred ro locations
away from their families or to places where
access ™ counsel is limited, notice should be
promply provided.

*  INS detention standards should be upheld to
prevent abusive canditions (solitary confine-
ment, lack of appropriate and adequate food,
24-hour exposure to ighe, physical sbuse, the
inability to engage in refigious practices, and
hurassment), especially when the INS contructs
with non-federal faciliies. lnvestigations of
alleged abuses should be prompt and thorough,

The material witness statute should not be used to

circumvent established criminal procedures. Any

individual detained as a matenal witness should be
entitled to the full procedural protecnons of the
“ifth and Sixth Amendments, including due process
and the immediate nght to counsel.

D. Law Enforcement Progrums

1.

Revised FBI guidelines allow field offices to
approve terrorism investigations. That suthority
should be returned to FBI headquarters officials.
New Attorney General guidelines for domestic and




foreign terrorist investigations have given the FBI
broad authoriry to collect information on First
Amendment sctivity to enhance domestic seciirity.
The breadth of these new powens calls for improved
agency oversight o sddress legitimate civil liberties
CONCETma.
Law enforcement offacials 1z all levels must build
ties with immigrant communities to obtain infor-
maton an unforeseen threats, 1f special circum-
stances arise in the future that require interviews of
immigrants, such interviews must be truly volunrary,
As our research and a recent General Accounting
Otfice reporr found, interviewees in the recently
concluded voluntary interview program did nor
believe the program was truly valuneary, If special
contngencies require voluntary interview programs
again in the future, the model adopred by liw
enforcement officials in Dearborn, Michigan should
be followed. Individuals should receive written
requests informing them of the voluntary nature of
the program and have the opportunity to have
counsel present during the interview. Participunts
should be assured that no immigration conse-
quences will flow from coming forward 1o be
interviewed.
. In pumsuing abscondess, immigrarion authorities
should enforce final orders of removal based either
on nationality-neutral criteria, such as dangerous-
ness, criminal reconds, or shility to locate, or on
intelligence-dnven charactenstics, which can
include pationality but oenly in combination with
these other charactensto.
. Absconders who are apprehended should be able o
reopen their final orders if they are cligible for
immigration semedics or if they can estublish that
their in absentia orders were entered through no
fault of their own.

. Registration of nomimmigrants entering the country
i purt of entry-exit contrals thar have been mandat-
ed by Congress. It is u defensible and long-needed
immigration control measure as long s it is not
nationality-specific and is driven by intelligence cri-
teria. Bur the “call-in” registration program, which
has been mischaracterized as part of the entry-exit
system, is nationality-specific and is being imple-
mented with contradictory goals of compliance and
immigration law enforcement. Since the govern-
ment has not extended call-in registration o all
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countries, which was its original srated intent, fol

low-up reporting requirements for those who have
already registered should be terminated.

. Any future registrution of nonimmigrants already in

the country should only be carried out under the

following circumstances:

*  Compliance should be the goal. This requires
providing meaningful incentives for out-of-sta-
tus individuals to register, including evennual
regularization of their status.

* To be meaningful, registration must be nation-
ality-neutral and must include all non-immi-
grants in the country, including the large
undocumented populaton.

*  Registrants with pending applications for
adjustment of status, including under ssction
245(3) of the Immigration and Nationality Acr,
should not be put into immigration proceedings
or detsined.

*  Registrants who are unlawfully present in the
Unired States shoald be sliowed to apply for
waiver of the three- and ten—year bars that nos-
mally apply o them.

= A registration program must be carefully
planned, with sufficient lead-time and resources
to handle literally millions of registrants, and be
accompanied by a mijor outreach and public
education program.

. The government should reaffirm that state and local

law enforcement agencies do net have inherent
authority to enforce federal immigration law.
Cooperative sgreements berween the Justice
Department and the state governments (allowed
undler a 1996 law) that permir state snd local offi-
cials 1o enforce immigration law should contain
detailed plans regurding training such officials in
immigration procedures. State and local law
enforcement sgencies should nor affirmanvely
enforee federal immigration law,

. Civil immigration information should not be

entered into the NCIC, and the Jusnice
Depurtment’s proposal to waive privacy stundards
for NCIC information shoull be abandoned.

. To ensure effective oversight of civil rights issues in

the work of the new Deparrment of Homelund
Secunity (DHS) and to aggressively investigare



complaints alleging cvil nghts abuses, the Secretary
of Homelund Secunty should establish a new posi-
tion of Deputy Inspector General for Civil Righrs
in the DHS Office of Inspectar General. Only with
a4 dedicared semior official able 10 dedicare full
anention to this portfolio will there be the oversight
and accountshility these sensitive issues require,

E. National Uniry

1

An independent national commission on integra-
tion, made up of a wide spectrum of distinguished
civic leaders, should be created to wddress the specif-
ic challenges of nanonal unity presented by post-
Seprember 11 events and sctions. The commission's
goals should be guided by the principle that long-
term interests of the nation lie in policies that
strengthen our soctal and political fabric by weaving
wnto it, rather than pulling out of it, all immigrant
and ethnic communities, In the post-Scprember 11
warld, this means paying special attention to the
experiences of Arab and Muslim communiries, as
well 1s ro South Asian communities who are some-
times mistaken to be Muslim or Amb. Examples of
issues the commission might address include:

*  Policies that consciously and systematically
prevent stgmatization of Muslim and Arab
commumties and actively turn them mto socil,
political, and security assets.

= Sensitivity by airport personnel and other
private and public entities to dress codes and
protocals of Muslims, Arabs, and South Asians.

*  The need for educational instruction about
Islam and Muslime in schools and workplaces.

*  Encoursgement for interfaith dialogue ar
national and local community levels that leads
0 comman programs across faiths.

*  The role that chantable giving plays in the fives
of Muslims and the implications on religious
freedom of new bans on or monitoring of
Muslim chanties,

actions also have important roles to play:

*  To reassure the Muslim and Amb community
in the United States, the President should use
the moral authority of his office 1o deliver sus-
tuned messages of inclusiveness, twolerance, and
the impartance of diversity in our society.

«  Senior administration officials should congis-
tently address conferences and other public
events hosted by Arab and Muslim community
groups. Similarly, issuc-specific mectings should
regulatly be held with leaders of those

*  There should be an mereased and visible pres-
ence of Arab- and Muslim-Americans in key
policymaking roles in the government. In par-
ticular, the FBI and other law enforeement
agencies should expand efforts to hire Arab-
and Muslim-American agents.

«  Widespread bans on Islamic charities should be
re-examined. The (LS, government should issue
guidelines to Muslim not-for-profir agencies
regarding distribution of funds for charity
rorposes.

*  The government should aggressively pussue acts
of private discrimination.

*  Relevanr povernment agencies should use
“testers” to track housing and employment dis-
crimination against Muslims, Arabs, and South
Asians to determine whether there has been a
sustained increase in discrimination sgainst
such groups since September 11 and whether
addinonal efforts o address it are needed.

. Islam w misunderstood in America. This creates a

special burden for Mushim-Amencans and Muslim
immigrants living in America who have o cope
with prejudices about their communities and their
religious beliefs, while also experiencing the more
general post-Seprember 11 security fears that they
share with other Americans, But many of the lead-
ers also recognize the extraordinary opportunity
they are presented with, Community, business, and
religious leaders in Arab and Musiim communitics
should take = more active role bath in pramoting
democratic values overseas and in promoting their
own rights and interests through the political
process in the United Stares.




A small number of extremists have misappropriated
|slam to promote acts of terronsm and preach
hatred. Muslims have a special obligation to
denounce such acts. Similarly, leadens of other reli-
grons have a1 resporsibility for fostenng an under-
standing of lslam snd to denounce hute speech
within their own faiths.

It is especially important that lslam’s impressive his-
tory of tolerance and respect for pluralism be pro-
moted and publicized. This is a huge challenge rthar
can only partially be met theough the efforts of the
Muslim community in the United States. Like 5o
many other ethnic and religious minorities, Mushim
Americans cannot glane dispel the prejudices about
their communities and religion. Rather, Americans
generally, and the UL.S. government m particular,
must share the responsibility to learn about the dif-
ferent traditions and faiths that muke up the true
mosatc that is American sociery.

The advocacy, representational, and service capaci-
ties of Arab- and Muslim-American organizanions
should be expanded and strengthened. The donor
community has a special role o play here.

F. Foreign Policy

Immigration policy has always had forcign policy
dimensions and implications. But rarely has it had
the resonance in national secunity matrees that it has
today. in re-examining domestic policies to
strengthen national security, pohcymakers should
also weigh the impacr U.S. immigration policies
have on our nation’s long-term foreign policy goals
in combating rerronsm.

Immigration policy should not rely on enforcement
programs that give propaganda advantages to terror-
ist foes and contribute o their ability to influence
and recruit alienated younger generations,
Immigration policy should also not undermine the
great comparative advantage we hive as a1 nation,
which s openness to the world and to people of all
nanonulities and cultures. Instead, immigration pol-
icy should be sctively used to promote cultural
exchange, education, and economic ucrivities that
serve Americas national interests abrood,




Glossary of

Key Terms and Programs

Absconder Apprehension Initiative

Announced on January 25, 2002, this program is
designed to locate, apprehend, interview and deport
over 300,000 uliens in the U8, subject to final orders of
removal. These individuals have “fuiled vo surrender or
otherwise comply with” orders to leave the US The ini-
tiative includes the entry of ull absconder numes into
the FBI's Nanonal Crime Information Center (NCIC)
database. |n addition, under the initiative, apprehension
teams locate, apprehend and interview the individual,
and then determine whether 1o prosecure the individu-
als, hold them for further investgation or remove them
from the LLS. The Bureau of lmmigration and Customs
Enforcement (BICE) is authonzed to conduct this pro
gram under 8 US.C, § 1357, while local and federal
agencies may arrest absconders upon “probable cause of
the felony of failure to depart” under 8 U.S.C. § 1253,
Priority is given to locating, apprehending, inrerviewing
and departing aliens from countries with a known al
Qaeda presence. In practice, this hus meant the poorit-
zation of the case files of approximately 5,900 aliens
from the Middle East and South Asia,

As of May 2003, the BICE has located over 1,100

absconders through this initintive.

Change of Address Requirement

On July 26, 2002, the Attomey General proposed meas-
ures 1o ensure compliance with the existing starutory
requirement for non-citizens to repart address changes
to the BICE. Currently, 8 1LS.C. § 1305 requires all
aliens to notify the Attorney General in writing of each
change of address within 10 days from the date of such
change. The proposed nile would require every nonciri-
zen applying for immigration benefits to acknowledge:
(1) having received notice that he or she is required to
provide a valid current address to the BICE, including
any change of address within 10 days of the change; (2)
that the BICE will use the most recent address provided
by the noncitizen for all purposes, including the service
of a Natice to Appear if the BICE initiares removal
pmcm]jngg and (3) that if the noncitizen has changed

address and failed to provide the new address to the
BICE, the noncitizen will be held responsible for any
communication sent to the most recent address provad-
ed by the alien. Thercfore, a noncitizen can be charged
with having received the necessary notice and can be
removed in absenira if he or she fails to appear at o
scheduled meeting. The consequences of willful failure
to register are imprsonment for up to six months and a
fine of up ro §1,000. A fine up ro $200 and up to 30
days in jail may be used to punish unintended viola-
tons, In both cases, the noncitizen may be subject 1o
removal. In the nine months after the publicanon of
this proposed rule, over 800,000 change of address

forms were filed.

Closed Immigration Proceedings

On September 21, 2001, Chief Immigration Judge
Michael Creppy ordered immugration judges to close to
the public eertain immigration hearings designated by
the Attorney General s "special interest.” Although the
“Creppy Directive” failed to require any particularuzed
reasons for a "special interest designation,” once 2 case is
so designated, the proceedings are then closed 10 the
individual's family, the mediu, and the genenal public
Immigration courts are forbidden even to confirm or
deny whether a special interest case is an the docket. A
number of media ui‘g.d.niznliﬂm challenged the directive,
arguing thar elosing the proceedings violated thewr Firse
Amendment rights to access. In cases brought in New
Jersey and Michigan, federal district courts in both
states granted injunctions agmnst closed heanngs, find-
ing that blanket closures were unconstitutional on First
Amendment grounds. In Norid Jerrey Media Group v
Asberafd, e Third Circuir subsequently ruled that
immigranon proceedings are sufficiently dissimilar to
criminal proceedings to allow restrictions of the Firt
Amendment right of access to the courts, given that
deportation proceedings historically did not rely on
openness and national secunity interests outweighed any
argument otherwise. In Desroiz Free Press w Asbersfl,
the Sth Circuir affirmed the district court’s injuncrion,
holding that any closure would have to be based on

P



particular findings and not a blanket directive. Ar the
end of May 2003, the Supreme Court refused to hear an
appeal of the Third Ciraunt’s decision, thus leaving open
the conflict.

Department of Homeland Securiry

The Department of Homeland Security (DHS) was
created by the Homeland Security Act of 2002 1o con-
saolidate and coordinate many of the investigative and
enforcement agencies of rthe Execunve Branch. Its main
goals are to “prevent terrorist attacks within the United
States; reduce America’s vulnerability to terrorismg and
minimize the damage and recover from artacks that do
vecur.” To realize these goals, the DHS is incorporated
in four main divisions, each consisting of one or more
specialized bureaus. New bureaus with immigration-
telated responsibilities are highlighted below.

BICE

The Bureau of Immigration and Cusroms Enforcement
(BICE) incorporates the investigative and interior law
enforcement functions of the former Immigration and
Naturalization Service (INS), ULS. Customs Service and
the Federal Protective Services, The government intends
that the unification of the investigative hranches of
these agencies will lead 1o a more effective and compre-
hensive interior enforcement strategy.

ncpp

The Bureau of Customs and Border Protection (BCBP)
incorporates the inspection functions of the Agricultural
Quarantine [nspections, the Bonder Patrol, the INS and
LLS. Customs. The focus of the BCBP is consistent and
thorough border enforcement and border-based inapec-

tion procedures.

BCIS

The Bureau of Citizenship and lmmigrarion Services
(BCILS) incorporates the service and benefit functions of
the former INS. The Bureau focuses on the adjudication
of visa, naturalization, asylum, and refugee petitons, as
well as ull other INS adjudications,

Domestic Security Guidelines
Under Director |. Edgar Hoover, the FBI enjoyed near-
ly unlimited authority to invesngate domestic polinical
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groups. After congressional eriticism, in 1976 Attorney
General Edward Levi promulgated guidelines to extab-
lish the standards, procedures, levels of review, und
investigative techniques warranted for graduared levels
of FBI domestic security investigations, Attoroey
General William French Smith changed the guidelines
in 1983, combining them with guidelines for general
and organized crime invesnganion and lowering the
threshold for which a full investigation may be started.
In 2002, in response to the September 11 terrorist
artacks, Antorney General John Asheroft furcher alvered
the guidelines, giving the FBI authority to collect pub-
licly-availuble information on political and religious
activity without any threshold of suspicion for counter-
terrorism purposes and urging the Bureay, when appro-
priate, to use intrusive techniques more freely than in
the past.

FBI Holds

FBI holds are a colloguial deseription of local police or
law enforcement detention of indinduals ar the behest
of the FBL The FBI may request that an individual,
held on unrelated charges or suspicions, be held to allow
more extensive background investigations or further
informational interviews. These holds may be effected
even if the individual in question has been granted bond
or secks voluntary departure. The FBI hold prevents
such individuals from departing the United States. FBI
halds sre not specifically authorized by legislation.

NCIC

The National Crime [nformation Center (NCIC) is 0
computerized index of criminal justice information
estublished und maintained by the FBI in accordance
with 28 UL.S.C, § 534, It is available to federal, state and
local law enforcement agencies, as well a5 other crimumnal
justive sgencies and certain foreign governments.
Indivicduals listed on the system fall within distnerly
mandared groups: wanted persons; individuals charged
with “serious” or "snignificant” criminal offenses; missing
persons; individuals desigrated by the Secret Service o5
posing a danger 1o the President; members of violent
criminal gange; members of rerrorist organizations; and
umidentified persons. Accused individuals on the system
have all been convicted or stand accused of criminal, not
civil, violations, except for those accused of immigranon
violations, The system also includes information about
stolen property, wanted persons, and foreign fugitives. A



system update in 1999 has resulted in greatly increased
database access by law enforcement officials. Onginally
established in 1967, the index processed 2 million trans-
actions that year; in 1999, it averaged 2.1 million trans-
actions per day.

NSEERS/Special Registration

In June 2002 the Amomey General proposed serting up
4 FEEINTANON SYStem 0 MONIOr Certain nonimmigrants
entering ot already in the United States. The proposal
was finalized in Augusr 2002, Over time this program
has come to be known informally as special registration
and formally as the National Security Entry-Exit
Regutration System (NSEERS), It includes port of
entry regisrration for nonimmigrants entering the
United Stares; call-in registrarion for nonimmigrants
already in rthe United States; and exit contrals for non-
immigrants leaving the United States. The purpose of
the registration system 1= to record when certain nonim-
migrants enter and exit the country; verify where they
live, study and/or are employed while in the country;
and facilitate the arrest of ovenstayers or non-comphant
regIStrants.

Special registration began on September 12, 2002, and
curtently applies to nationals of Afghanistan, Algeria,
Bahrain, Bangladesh, Egypt, Eritrea, lran, Iraq,
Indonesia, Jordan, Kuwait, Lebanon, Libys, Morocco,
North Korea, Oman, Pakistan, Qatar, Saudi Arabia,
Somalia, Sudan, Syria, Tunisia, the United Arab
Emirares, and Yemen. The process involves a back-
ground check of each individual based on fingerprines,
photographing of the individual, review of identification
documents and interviewing as well as, in some cases,
credit card information. If a registrant it deemed to
have an expired visa or 10 be in violstion of his immi-
gration status, he is generally referred to an immigration
judge for removal proceedings. Some registrants who
are deemed “out of status™ have been detained pending
such proceedings.

Failure to register is a deportable offense, resulting in
the inclumon of the non-registering individuals’ files in
the NCIC databasc to facilitate their arrest, detention,
and deportution.

As of May 2003, over 138,000 mdividuals from over

150 countries have registered ar ports of entry or ar
immigration offices in the United States, In late April
2003, the DHS announced that it intends to fold

NSEERS into a new ULS, Visitor and Immigrant Status
Indication Technology (LLS. VISIT) system, under
which all nonimmigrants will be registered.

Security Clearance Measures
Numerous data-collection measures exist amang varieus
agencier. Here are 1ome of them:

cCcD

The State Department's Consulate Consolidated
Darabase (CCD) conrtamns the biographic data and pho-
tographs from all nonimmigrant visa issuances and
denials for the previous five years. It is accessible at all
constlar posts and is updared every five minures.

CLASS

The State Department’s Consular Lookout and Support
System (CLASS) is the primary consular office database
listing information on visa violators, containing over
12.5 million names of prior visa refusals, immigration
vinlations, and over 8.4 million FBI] records from 2 van-
ety of other databases added after September 11.

18IS

The Interagency Border Inspection System (1B1S)
mchudes combined databases from U5, Customs, the
BICE, State Department, and 21 other federal agencies,
allowing access to over 650,000 federal, state and local
officers. IBIS permits access o TIPOFF, CLASS,
SEVIS, and other datubases. A supplemental database,
the BICE IDENT, contains fingerprints to identify
individuals ar US. bordem.

NAILS

The Nationa) Automared Immigration Lookout System
(NAILS) is the central mainframe computer used to
verify the admissibility of individuals to the US,

TIPOFF

(Not an acronym)

The State Department’s interagency warch list for
terrorists comprising 48,000 names of known and sus-
pected rerrorists. The system is managed using deliber-
ately broud standards so that any suspicions of terrorism
or any suspicious activity can receive scrutiny under the




systermn at the time of the visa application regardless of 2
lack of specific information.

Visas Condor

The only security clearance program initisted after
Seprember 11 specifically designed 1o counter terronsm.,
All individuals applving for visas to visit the U.S. must
now be cleared across over 20 ULS. security dutabases 1f
the applicant is applying from one of 26 nations the
.S, has identified as affilisted with 1l Queda, the visa
application is flagged for further

scrutiny at foreign consular posts, which may include
fingerprinting along with other background checks.
Crireria for apphications to be subjected to this program
ure classified.

Visas Muntis

If a viza applicant is applying to study one of 16 fields
of expertise exposing them 1o information or goods
defined as sensitive—or “vulnerable to theft” from the
US.—and identified on a federal “technology alert lst,”
they are subject to additional visa ¢learance proceedings.
These include advanced science, computer and engi-
neering degree programs.

Visas Vipers

The Vises Viper program is how the State Department
keeps track of suspected termorists who are not applying
for visas,

SEVIS

The Student and Exchange Visitor Information Service
(SEVIS) was developed in response to the Illegal
Immigration Reform and Immigrane Responsibility Act
of 1996 (IIRIRA) to better collect informanon from
academic institutions regariding international smdents
on F, |, and M nonimmigrant visas)and o supervise stu-
dents doing thewr studies in the United States SEVIS is
an Internet-based system that enables schools and uni-
versities to directly enter information on students’
degree programs, ficlds of study, dates of entrance and
departure, and other registranon information, such as
natonality, The darabase will be made available to all
agencies involved in anfi-terrorism and nanonal security
matters, Consulates worldwide must now crosscheck
student visa spplications against the SEVIS database.
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TIPS

The Terrorism Information and Prevention System
(T1PS) was proposed in January 2002, 1t was designed
to create @ reporting and dats sharing system for “specif-
ic industry groups” to report “suspicious, publicly
observable activity that could be related to terronsm.”
As originally proposed, the industries included
“American truckers, lerrer carriets, train conducrors, ship
capraing, utility employees, and others.” Described as “a
farmal wity to report suspicious terrorist activity,” TIPS
was designed to offer these workers—selected because
of their unusual access into private homes and ability to
recognive unusual events on their routes—a means of
reparting suspicious activiry and providing the govern-
ment with a method of forwarding the information on
to relevant Jocal, state, ar fedeml entities. The Justice
Department intended that workers at utility plants and
witer systems would repart any suspicious activity to
reduce the likebhood of mermoriat artucks on these facili-
tiew, After criticism on both sides of the aisle, Congross
declined to legislate the program.

Voluntary Interview Program

On November 9, 2001, the Anomey General issued a
directive announcing a “voluntary” interview program, It
initially entailed interviewing approxamately 5,000 for-
cign-born men regarding o wide variety of topics,
meluding any knowledge of terrorist activity, conducted
according to guidelines issued by the Deputy Attorney
General, Interviewees were almost exclusively males
between the ages of 18 and 33 who entered the ULS,
after January 1, 2000 on 2 nonimmigrant viss and who
held passports from er resided in countrics with an al
Qaeda presence. During the implementation of the vol-
untary interview program, it became clear thar it includ-
ed nationals of most Arab countries. ULS, Attorneys, in
conjunction with the FBI, conducted the interviews
with broud discretion, resulting in wide variations in
methodology throughour the LS. The results of the
interviews wete entered into a database designed for the
project. Since that date, the age span of potential inter-
viewees was increased from 18-33 to 18-46 years of age,
and aliens who entered the U.S. between Ocrober 2001
und February 2002 were included in a second round of
interviews affecting an addinonal 3,000 men. The
Jusrice Department started u new effort to monitor and
interview [raqi-Americans in November 2002, Formally
urmounced as part of Operation Liberty Shield in



March 2003, the program involves tracking thousands
of Iragi-Americans and Iragis in the U.5,, and inter-
viewing 11,000 individuals of Irugi origin.

Ultimately, fewer than half of those initially identified
for the first mound of voluntary interviews were success-
fully interviewed under the program, Others, who were
not interviewed because they could nor be located, may
have left the LS. or moved from the last address lisred
in their immigration records. It is believed that fewer
than 20 interviewees were srrested as o result of the
nterview program, most of whom were charged with
immigration violations.

Withholding Names of Detainees

(“Sceret Detentions™)

Within six weeks after September 11, 2001, the Justice
Depastment announced that it had detained over 1,000
individuals in connection with the September 11 terror-
ism investigation, without allowing public access to the
number of individuals arrested, their names, their loca-
rions, their attormey’s names, or the reason for their
detention, Despite congressionul demands, the Justice
Department refused to release this informarion, alleging
that such revelation would compromise law enforcoment
mvestigations and the mterests of national secunity.
Under the so-called “mosaic theory,” the Justice
Department argued that revealing the methods and
dates of prior apprehensions would enable rerrorist
orgarizations to piece together the government's inves-
tigative approach to evade future detection or appreben-
sion. In response to Freedom of Information Act
requests by civil liberties organizations, the Justice
Department did release some numbers regarding a sub-
set of detainees detained on immigration violations und
on federal criminal charges, us well as limited amounrs
of information on each group.

Public interest groups challenged the secrecy of the
detentions. A lederal district court ordered disclosure of
the names of the detainees and their attomeys, but
declined ro insist thar the Justice Department reveal
further information. This order han been stayed pending

appeal.







“This report is a crucial appraisal of the challenge 1o Amenca:
how Lo ensure security for pur country while mmaining an open sockely that
protects the rights of all its residents. It Is both a courageous and practical
repott that tequires serious attention by our legislaten and policymakers

“The ‘America’s Challenge’ report provides vitally important
information for some ol the most significant policy debates that

now confront the Ametican public and policymakers. How we keep America
both safe and free is one of the most important and yet vexing Issues of

“While concern for national security allowed some 1o
initially justify many of the laws and programs implemented in the wake of
September 11, 2001. the costs and consequences experienced by thousands
of recent Arab and South Astan Muslim immigrants wese

mwy high.

HiGIA‘I'TﬂN FOLICY I

1400 16th Street NW Salte 300 Washington, DC 20036 Phone: Mlﬂﬂ: an'IM?
www.migrationpolicy.org



