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EXECUTIVE SUMMARY

The European Union (EU) social security rules seek to enable people to move within EU countries without
losing their benefits, while reducing opportunities to game the system by collecting benefits in multiple lo-
cations. However, since Member States have developed different social models as a result of their specific
histories, coordinating these diverse national systems into a single set of common social security rules has
been tricky.

The current rules—especially on residence-based benefits and on the treatment of EU nationals who con-
stitute a drain on resources—are neither well understood nor well liked, and implementation by Member
States has been patchy. Amongst the public, perceptions of unfairness—from granting newcomers benefits
to rewarding strategic, benefit-maximising behaviour—abound, jeopardising support both for free move-
ment and for the welfare state.

It is important to put debates on social security to rest in
order to focus on the bigger questions.

Improving fairness, clarity, and public support is a tall order. Options range from imposing a minimum length
of residence before accessing certain residence-based benefits to clarifying the rules on what Member
States can do with EU citizens who have lost their residence rights. While none of these options are per-
fect, even small concessions from the European Commission could provide an opportunity to showcase the
elements of the system that do work. Welfare states face much greater challenges on the horizon — from
ageing populations to the long-term effects of a generation of youth unable to get a foothold in the labour
market. It is important to put debates on social security to rest in order to focus on the bigger questions.
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[. INTRODUCTION

Free movement—the right of EU citizens to travel and
move within the European Union—yields a host of eco-
nomic, cultural, and social benefits. The mobility of work-
ers may alleviate unemployment and labour shortages; the
movement of students may enable European universities
to strengthen their international standing; and the right to
move for love, lifestyle, or retirement is close to the hearts
of many Europeans.

The smooth operation of this system requires that movers
neither lose nor gain social benefits as a result of their
move. But social security coordination in the European
Union is controversial and complex. Critics have com-
plained about ‘benefits tourism’—the act of moving in
order to exploit favourable benefits and public servic-
es—since the Union accepted its first eastern European
members in 2004. These debates have been rekindled,
especially in northern Europe, in light of the upcoming
expiration of transitional arrangements for Bulgarians
and Romanians that delayed their unfettered access to EU
labour markets. As a condition of EU enlargement, exist-
ing Member States are permitted to restrict access to bene-
fits and the labour market for the European Union’s newest
members during a transitional period of seven years. This
period will expire for Bulgaria and Romania at year’s end.

Social security coordination in the
European Union is controversial and complex.

EU law requires that EU nationals do not ‘unreasonably
burden’ the welfare systems of Member States, but an ‘un-
reasonable burden’ is not defined, nor are there provisions
for what to do in such cases. As a result, implementation
is patchy: some Member States have exploited grey areas
to justify profiling and discrimination of vulnerable groups
(such as the Roma); others have attracted fierce criticism
from the European Commission for erecting barriers to
mobility at a time when the economic benefits of labour
circulation are especially critical.

This policy brief analyses how the social security co-
ordination system works—and how it does not. It dis-
cusses official complaints raised by Member States,
and the underlying malaises behind these objections.
Given this public disenchantment, the brief explains
how the deficiencies of the EU social security system
undermine public confidence in both free movement
and the welfare state, and presents options for improv-
ing fairness and confidence. It concludes by evaluating

the social security debate in light of Europe’s pressing
economic and demographic issues more broadly.

[I. THE SOCIAL SECURITY
COORDINATION SYSTEM

The right to move to another European country is the
most cherished facet of EU citizenship.! EU citizens
have the right to stay in another country for up to three
months without registration or restriction, and reside
indefinitely provided they are actively seeking work
or financially self-sufficient. The same free movement
rights also apply to their family members, even if these
dependents are from outside the European Union (an
additional source of contention that is beyond the
scope of this brief).

The system of social security coordination is at the heart
of intra-EU mobility. It seeks to ensure EU citizens are not
penalised by losing benefits and entitlements as a result of
moving. But it faces a critical challenge: European coun-
tries have evolved different social models—e.g. tax rates,
levels of social spending, social transfers, and social ser-
vices—that do not easily fit together.? In particular, some
Member States rely more heavily on benefits that are based
on contributions or earnings; others offer universal or resi-
dence-based benefits. A social security system that coordi-
nates rather than harmonises these social models generates
two opposite risks: that movers fall through the cracks and
lose their benefits or that they end up with double entitle-
ments.

The system of social security
coordination is at the heart of intra-EU mobility.

Another aim of social security coordination is to incen-
tivise mobility as a tool for stimulating economic growth.
While it is doubtful that intra-EU migrants base their deci-
sion to move on benefits—most people move for jobs or
family—access to benefits can make migration less risky
or cumbersome, adding to the overall climate of welcome
in a new country. To that end, social security coordination
can be seen as the oil in the free movement mechanism—
helping along the process, but not driving people to move.
The flip side of this relative ease of claiming benefits in
multiple states is that it may generate incentives to game
the system, for example by maintaining dual addresses.
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Four overarching principles of EU law seek to prevent
mobile EU nationals from losing benefits they have ac-
crued, while reducing opportunities to exploit the system:?

» Nonduplication. Mobile EU citizens are only
covered by one country at a time.

» Nondiscrimination. Mobile EU citizens have the
same rights and obligations as nationals (unless
there is a compelling reason to deviate from this
principle).

» Aggregation. Periods worked in other EU coun-
tries count towards contributory benefits.

» Exportability. Mobile EU citizens can take ben-
efits they have earned with them when they move.

Taken together, these principles equate to different
prescriptions for different types of benefits.

» Contributory benefits such as contribution-based
pensions, disability, and unemployment benefits.
The principle of aggregation means that mobile
EU nationals are entitled to payments based on
contributions made in any EU country.*

» Noncontributory benefits including out-of-work
benefits such as means-tested social assistance and
universal benefits such as support for children.
Mobile EU nationals with a right to residency—
meaning they are self-sufficient or have a genu-
ine link to the local labour market’*—are generally
entitled to these so long as they do not become
an ‘unreasonable burden’ on public resources.
An important exception is that jobseekers are not
entitled to social assistance (although this term is
contested).
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» Special noncontributory benefits (SNCBs), such
as means-tested pension top-ups (to bring contrib-
utory pensions up to a minimum level of subsis-
tence) and disability supplements. A special sys-
tem was created in 1992 to prevent Member States
having to export these benefits. Since the principle
of nondiscrimination prevents states from restrict-
ing these benefits to citizens, EU nationals are eli-
gible in their country of habitual residence.

While Table 1 summarises how the legislation applies to
different groups of EU nationals and their families, many
of these definitions are contested. For example, what counts
as ‘social assistance’, (which is a benefit that Member
States are not obliged to provide)? The European Court
of Justice ruled that Germany must grant means-tested
unemployment benefit to jobseekers with ‘genuine links
with the labour market’, as this did not constitute social
assistance.® Meanwhile, the European Commission has
launched infraction proceedings against the United King-
dom for restricting pension supplements, housing benefits,
council tax benefits, and child tax credits to those with a
right of residence (i.e., jobseekers or the self-sufficient) as
well as those with habitual residence—a stance that the
United Kingdom justifies in part because it sees these ben-
efits as approximating social assistance as it is designated
elsewhere.’
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Table I. Rights to residence and benefits of EU nationals

Length of
residence and

employment
category

Less than three
months.

Right of
residence

Unconditional,
for up to three
months.

Noncontributory
benefits
(e.g. social
assistance,
means-tested
unemployment,
child benefit)

Host state not
obliged (but al-
lowed) to grant.

Contributory
benefits
(e.g. pensions,
unemployment)

Unemployment
benefit paid by
last country.

Special

noncontributory

benefits
(e.g. pension
top-ups)

Dependent

on ‘habitual
residence’ (so
unlikely to meet
requirement).

Medical benefits

Health care reim-
bursed by home
country (with
European Health
Insurance Card).

Dependent on
genuine chance

‘on grounds of
public policy or
public security’.

Dependent on
genuine chance

to grant ‘social
assistance’).

Based on con-

of residence.

Required to regis-

More than of employ- of employment tributions in all Dependent ter in either state
three months; ment; expulsion | (but host country | Member States; | on ‘habitual or private health
jobseekers. only allowed is not obliged paid by country residence’. care in country

of residence.

More than three | Dependent on Eligible to apply, | Based on con- Dependent on Must have
months; econom- | self-sufficiency but may lose right | tributions in all ‘habitual resi- ‘comprehensive
ically inactive (in- | and having of residence as Member States; | dence’, but can sickness cover’
cluding students, | ‘comprehensive | a result (can be administered be expelled in order to retain
pensioners, and | sickness cover’. | expelled if unrea- | by country of if unreason- right of residence.
the disabled). sonable burden). | residence. able burden.
Dependent on
Dependent on employment;
employment or retain eligibility Based on con-
seeking work; (worker status) tributions in all Required to regis-
More than three | expulsion only indefinitely if Member States; | Dependent ter for either state
months; workers. | allowed ‘on unemployed after | administered on habitual or private health-
grounds of working for over | by country of residence. care in country
public policy or one year; retain residence. of residence.
public security’. for six months
if working less
than one year.
More than Unconditional. As nationals. As nationals. As nationals. As nationals.
five years.

Source: Author’s analysis based on EU Directive 2004/38 and European Court of Justice case law.

Another major source of contention is what constitutes an ‘unreasonable burden’ on the public purse. For example, do
retirees in Spain who own property but have no income count as a burden on the state if they are unable to sell their
property in the current economic slump? EU law does not define this term or give details of the appropriate response to
an unreasonable burden (except to make clear that jobseekers cannot be expelled except for reasons of public policy or
security, such as committing a serious offence).® Nevertheless, some countries have developed rules for deporting people
who claim social assistance. For example, the Netherlands has a sliding scale that triggers an expulsion order depending
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on the length of the claim and how long the claimant has
been a resident.’

These debates came to a head when, in April 2013,
the Home Affairs ministers of Austria, Germany, the
Netherlands, and the United Kingdom requested the
Commission review the social security legislation.'® Their
complaints ranged from limited sanctions to deal with
fraud to pressures on public services and national welfare
states. The next section examines the main complaints and
the extent to which they are justified.

[I. CHALLENGES AND

CONTROVERSIES

The central criticism is that free movement enables and
encourages immigrants to tap into benefits systems.
Critics have long argued that significant income dif-
ferentials within the European Union could distort the
labour market and welfare systems of western Europe-
an states. The present debate has coalesced around two
populist phrases: ‘poverty migration’ (in Germany) and
‘benefits tourism’ (in the United Kingdom).

A.  The ‘benefits tourism’ claim

In fact, there is no systematic evidence that EU citi-
zens move for benefits. While allegations of ‘benefits
tourism’ and fears that states might be ‘welfare mag-
nets’ have attracted great scrutiny, the debate on the
exploitation of benefits has rarely drawn comprehen-
sively on evidence. Economists suggest that the great-
est economic gains from intra-EU mobility come when
individuals move to escape unemployment and fill
labour shortages; in comparison, the gains of moving
to a country that offers marginally better benefits are
quite small.

There is no systematic evidence that
EU citizens move for benefits.

A few studies have looked at whether different countries
exert a greater pull because of their benefits systems. For
example, a comparative study of 19 countries during the
1993 to 2008 period found no link between unemployment
benefit spending and increased immigration flows within
the European Union or elsewhere.'!
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Another study considered whether EU nationals are more
likely than other immigrants to be inactive or unemployed.
A recent report commissioned by the Directorate-General
of Employment, Social Affairs, and Inclusion found that
out-of-work (inactive or unemployed) EU migrants ac-
counted for a tiny share (between 0.7 and 1 per cent) of
the total EU population, and that the vast majority of EU
migrants lived in economically active households.'? The
media reception to this study—especially in the United
Kingdom—shows how far from the evidence this debate
often sits. For example, an article by The Telegraph con-
flated the broader category of being out of work (for a
number of reasons including retirement, study, or caring)
with unemployment.'?

B.  Opportunities for fraud

A second complaint is that the system provides opportuni-
ties for fraud. Because the rules confer generous benefits on
the spouses of EU nationals, critics worry that it might en-
courage marriages of convenience.'* Alternatively, moving
between countries could provide opportunities to maintain
‘addresses of convenience’. Such fraudulent behaviour by
eastern Europeans in western Europe has attracted some—
mostly anecdotal—evidence.!s But in fact, the fraudulent
behaviour of western Europeans may be just as prevalent:
fraud committed by UK retirees in Spain is thought to be
so prevalent that it has earned a nickname, ‘grey abuse’./6
In all cases, sanctions are meagre, and both detection and
enforcement are difficult. Expulsion as a means for dealing
with benefit fraud lacks teeth, since EU citizens have the
right to return the next day. And limiting benefits for free
movers in blanket fashion, as a knee-jerk response, is akin
to taking a hammer to a mosquito.

C. A broken system

For other critics of the system of free movement, the prob-
lem is not rule-breakers but the rules themselves. The
European Union’s coordination rules for social security
rely on some artificial assumptions: that there is a common
EU-wide labour market and reciprocal advantages to ex-
tending benefits to mobile EU nationals, because every
Member State sends as many people as it receives. In real-
ity, salary levels and economic prospects differ substan-
tially across the European Union, creating asymmetrical
incentives to move. Therefore, some states attract more
immigrants than others, and must front a greater portion of
the costs. Economists counter that EU nationals pay more
in taxes than they take out of the system, and that the eco-
nomic benefits of free movement—including taxes and
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economic growth—are captured by western European (i.e.
receiving) countries.'” But even if the overall economic
impact is positive for Member States, the system is open
to criticism that its burdens are distributed unfairly. Move-
ment within the European Union can generate additional
costs and challenges for localities, from translation to
school places and hospital beds.

D. Does intra-EU mobility
challenge the welfare state?

In some countries, these concerns have exacerbat-
ed public anxiety about immigration. Even in coun-
tries where third-country nationals, and in particular
Muslims, have accounted for most public anxiety about
immigration, the picture has started to shift. For exam-
ple, websites encouraging citizens to denounce Polish
and Romanian workers have been set up in Belgium
and the Netherlands, the UK government has launched
a balance of competences review into freedom of
movement (while promising an in-out referendum on
EU membership), and the French government contin-
ues to threaten to dismantle Roma encampments and
deport Bulgarians and Romanians.

Even if the overall economic impact is positive
for Member States, the system is open to
criticism that its burdens are distributed unfairly.

While the European Commission designates EU nation-
als living abroad as ‘mobile citizens’, more often than not,
people do not differentiate between EU and third-country
nationals, perceiving both as foreigners. As such, the EU
social security system is seen as granting newly arrived
immigrants the benefits of citizenship—a major challenge
to the traditional welfare-state model.

Support for the welfare state depends on public per-
ception that the rules are fair and clear. As such, the EU
social security system tests public support for welfare
systems in a number of ways:

1. Immediate access for newcomers. Publics of-
ten express concern about the burden of sup-
porting newcomers, who can be perceived as not
having paid enough into the public purse. Many
countries are facing large-scale cuts to public ser-
vices and welfare reforms; in these debates the
‘newly arrived’ may be seen as the undeserving.

2. Absence of ‘civic glue’ at the European level.
Rules imposed by Brussels may be seen as threat-
ening the national ideologies that underpin dif-
ferent social models. At the same time, the ‘civic
glue’ that might fill the gap in shoring up support
is largely absent at the European level: EU citizens
do not, on the whole, feel European above all else.

3. Rewards for the strategic. Moving between dif-
ferent countries can create opportunities to ‘pick
and choose’ the most favourable benefits in differ-
ent countries. For some, these opportunities vio-
late the social contract as they reward the strategic.

4. Lack of clarity. The rules are unclear, with many
vague definitions, grey areas, and gaps. It is dif-
ficult for the European Commission and Member
States to make the case for the reciprocal advan-
tages of free movement when so many aspects of
the social security system remain unresolved.

The ‘civic glue’ that might fill the gap in
shoring up support is largely absent at the
European level: EU citizens do not, on the

whole, feel European above all else.

The EU-wide social security system strains public sup-
port both for free movement and for welfare states. A
major unresolved question is whether this wariness—
which is particularly pronounced in an uncertain
economic climate—will abate once new EU Member
States have been part of the European Union for a
longer period of time, and once European publics have
a chance to adjust to changing demographics and eco-
nomic realities. [s the correct response simply to wait
for the new EU nationals to feel more European to the
rest of Europe? Or is the malaise deeper, indicating that
free movement may simply be incompatible with social
rights in democratic states?

IV. POLICY OPTIONS

Improving clarity and fairness in the social security coor-
dination system—while shoring up public confidence in
free movement as a whole—is a tall order. Concessions
from Brussels are unlikely to solve all of the challenges
outlined above, but they could provide an opportunity to
showcase the parts of the system that work well yet are
misunderstood. Recent proposals from the Commission
include combatting marriages of convenience and clarify-
ing the concept of habitual residence.'® While these moves
are sensible, more substantive concessions might be neces

Reaping the benefits? | MPI Europe Policy Brief
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sary to reduce the risk that some Member States (namely,
the United Kingdom) quit free movement entirely."” These
concessions could take two main forms: allowing states to
restrict migrants’ access to benefits, or making it easier for
countries to encourage EU nationals to leave.

A. Restricting access to beneﬁts

Reforms to limit EU nationals’ entitlements to resi-
dence-based, noncontributory benefits could improve
public confidence, reduce fraud, and deter ‘benefits
tourists’ (to the extent they exist).

There are a number of options:

» Limiting residence-based benefits for all but
permanent residents. This would be the most
straightforward option and could have significant
political appeal. But it would also be a setback for
the European project: such a move would essen-
tially devalue EU citizenship by abandoning the
principle of nondiscrimination, which requires
the equal treatment of all individuals regardless
of nationality. Furthermore, without social secu-
rity benefits, some jobseekers—especially the
low-skilled—could be deterred from filling labour
market needs in other countries for fear of losing
their safety net.

» Making residence-based benefits conditional
on a right of residence. In line with the United
Kingdom’s approach, tying benefits to a right of
residency would mean benefits could be refused
to the economically inactive as well as jobseekers
who were not complying with employment ser-
vice requirements. Some vulnerable individuals—
such as lone parents and struggling pensioners—
with strong ties in the country could lose benefits;
while all those looking for work or those who had
been employed would be unaffected, regardless of
when they arrived.?

» Increasing the time period for residence-based
benefits. A minimum time period flies in the face
of European law, which states that habitual resi-
dence is a matter of personal circumstances. But
it could enhance clarity and public support of a
system where many people think newcomers are
eligible for all benefits. While there is a strong
policy case for clarifying the rules and imposing
a minimum time period before EU movers are
eligible for certain benefits, establishing the right
time period is likely to be a matter of political
compromise. Six months would fit well with new
provisions on unemployment benefit, but could
be too short to mollify northern Member States.?!
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With each of these options, sending countries would have
to consider whether they should extend residence-based
benefits to their citizens abroad. Choosing to do so could
be expensive and difficult to administer; choosing not to
do so could anger expat communities and leave many EU
citizens vulnerable. Meanwhile, receiving countries would
still face the challenge of determining the appropriate
policy response for EU nationals who are out of work and
destitute.?

B. Introducing a cost-compensation

mechanism

Countries of origin could pay countries of residence for any
costs associated with mobile EU citizens. EU legislation
provides some precedent for this: the health-care system
is based on a similar mechanism of reimbursement. As of
2013, EU nationals are eligible to move in order to receive
the treatment of their choosing, and be reimbursed for the
care (or, in some cases, the country in which they receive
care can seek reimbursement).* But some fear that such
a system would impose significant financial burdens on
countries of origin. Critics also say that it would privilege
the mobile elite, who can seek health care wherever the
system suits. Similar objections could be raised in relation
to a mobility cost mechanism: it would be extremely ex-
pensive for the poorer countries to compensate richer ones
for the benefits claimed by their mobile citizens abroad,
when standards of living diverge significantly.

C. Improvin g options for return

Encouraging EU nationals to leave the country may be
more humane than simply cutting off benefits, which
can leave the vulnerable without support, undermine
social cohesion, and generate costs for local authori-
ties and charities. Making assisted return an easier and
more attractive option could have a number of positive
benefits, from reassuring the public that EU nationals
were not moving to exploit benefits systems, to help-
ing those who have found it difficult to thrive in new
labour markets resettle in their country of origin or
elsewhere. A number of elements would be essential
for this approach to work:

Clarify the rules on deportation. Deportation should be a
last resort. But at present, EU law does not make it clear
when this last resort is possible (only when it is impossi-
ble). The legislation could be amended to clarify who can
be returned and what support sending and receiving coun-
tries should provide. In particular, the legislation should
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articulate a length of time for residence in a country and
drawing social benefits before deportation is a possibility.

» Require countries to link denial of benefits to
mobility advice. To further the aim of promot-
ing labour mobility, countries could be required
to link any denial of benefits to mobility advice
on next-steps, provide information about labour
shortages and opportunities in other countries, and
offer resources to move back to their country of
origin or elsewhere.

» Provide support for assisted return and moves.
Support for movers takes three forms: information
about opportunities, intensive training (from em-
ployment coaching to alcohol or treatment servic-
es), and support for travel and set-up costs. A ‘mo-
bility fund’ paid for with European Social Fund
money could be a relatively inexpensive way to
provide these, while remaining true to the funda-
mental right to free movement—in fact strength-
ening it.

V. CONCLUSIONS

The European Commission should consider clarify-
ing the rules on eligibility for some residence-based
benefits—including relaxing Member States’ respon-
sibilities within the first months of residence—and
on deportation. If assisted return were handled deli-
cately, with provisions for advice about opportunities
elsewhere and financial support, it could become a
dignified option, rather than a last resort possible only
through a contested grey area of EU law.

The European Commission should
consider clarifying the rules on
eligibility for some residence-based benefits.

While EU nationals have a strong stake in a fair system,
these debates could be seen as fiddling while Rome
burns. Welfare states face major challenges on the ho-
rizon, from ageing populations to a generation of youth
who may never gain a foothold in the labour market—
and clearly the benefits system is not the right tool for
dealing with these greater economic challenges. To
meet these challenges and stay competitive, Europe
will need to recruit skills from outside the region, not
just from within. Free movement is a critical tool in gen-
erating economic growth, but to the extent that it uses
up Member States ‘immigration capital’ (what they can
sell to their publics) and prevents the case being made
for immigration from outside the European Union, it
may become a double-edged sword.

A system that secures public confidence
is vital; so is one that attracts talent.

As these challenges unfold, the portability of benefits
will become a hot topic for skilled workers from within
and outside the European Union. A system that secures
public confidence is vital; so is one that attracts talent.
How benefits systems (and the broader social climate)
play into the decision-making calculus of highly skilled
workers is worthy of further thought and study:.

Reaping the benefits? | MPI Europe Policy Brief
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