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SUMMARY

New immigration legislation must include
changes to achieve effective and resolute
enforcement of the immigration laws. Merely
beefing up border policing (currently the
most popular enforcement strategy) is insuf-
ficient. Over the last decade, the influx of
unauthorized migrants has reached record
levels even though border enforcement has
greatly expanded, primarily because migrants
know that getting past the border opens
wide opportunities in the US job market,
owing to the near absence of enforcement
there. The most important reform is there-
fore well-crafted workplace screening.

Because border and workplace enforcement
have been addressed elsewhere, this policy
brief offers suggestions for other key
enforcement improvements that Congress
and the executive branch should implement.
Primarily, reform should:

|.Assure that removal orders are enforced by:

* expanding the use of fugitive operations
teams;

* wider application of civil and criminal
penalties to absconders, including legisla-
tive changes to facilitate civil levies;

* more strategic use of detention, including
in connection with supervised release
programs modeled on a Vera Institute
pilot project;

* shortening hearing times while preserving
due process, including testing the efficien-
cy effects of government-provided coun-
sel through a limited pilot project.

2. Build better protections against fraud into
the systems leading to a grant of benefits,
rather than relying on after-the-fact prosecu-
tions or revocations

3. Mainstream immigration enforcement,
including through carefully structured engage-
ment of state and local officers, while assur-
ing that the central roles are played by feder-
al officers expert in immigration law.
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New immigration legislation, whatever exact shape it takes,
must include changes to achieve effective and resolute
enforcement of the immigration laws, if such reforms are to
succeed and endure. Merely beefing up border policing is
insufficient. Although effective border enforcement forms one
essential component of an overall strategy, it has claimed dis-
proportionate attention in recent legislative efforts—perhaps
because border tightening entails few visible impositions on
any vocal American constituency, whereas most other enforce-
ment arenas involve difficult trade-offs and political costs.’
Experience over the last decade shows, however, that border
enforcement without comparable seriousness in the interior is
hollow and ineffective. During that time the nation has dou-
bled the size of the Border Patrol, added miles of better fenc-
ing, and deployed high-tech equipment. Yet the influx of
unauthorized immigrants has reached record levels, primarily
because migrants know that eventual success in getting past
the border opens wide opportunities in the US job market,
owing to the near absence of enforcement there.

Therefore, the most important element of improved interior
enforcement must be well-crafted workplace screening, with
enough resources to give employers genuine reason to comply
carefully. Despite oft-heard counsels of despair or predictions
of inevitable failure, effective worksite enforcement is not
beyond the reach of policy science, using a carefully designed
mix of public and private action. Many pending proposals and
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studies show real promise, though they will have
to be matched by a steady commitment of politi-
cal will, including consistent funding and
patience in the implementation.’

Because workplace enforcement and border con-
trol are addressed widely elsewhere, this paper
focuses on other important enforcement steps
that should be included in any well-designed
new package of legislative and administrative
action. Three main arenas for reforms are:

1. Enforce removal orders.

2. Build better protections against fraud
into the systems leading to a grant of benefits,
rather than relying on after-the-fact prosecutions
or revocations to deter or remedy fraud.

3. Mainstream immigration enforcement,
including through carefully structured engage-
ment of state and local officers, but assure that
the central roles are played by federal officers
expert in immigration law.

|. Temptations to Avoid

To begin, it is worth noting that this list of
reforms purposely omits several ideas that have
been prominently championed in Congress as
strict enforcement measures, such as increasing
the mandatory detention of persons charged with
immigration violations, expanding well beyond
border areas the use of a summary procedure
called expedited removal, greatly restricting the

% or reduc-

availability of “relief from removal,
ing judicial review. Although targeted use of
some of these measures can occasionally be use-

ful, indiscriminate use is counterproductive.

Congress has already imposed some deleterious
steps of this type on our immigration system,
notably in the 1996 amendments to the
Immigration and Nationality Act. For example,
the 1996 law restricted forms of relief previously

available to persons who had lived as lawful per-
manent residents in the United States for many
years before committing a criminal act. (The old
provisions did not guarantee forgiveness for
long-term residents; they simply permitted an
immigration judge to consider, in the exercise of
discretion, whether to temper the strict letter of
the deportation law based on other positive fac-
tors in the individual’s case.) After the 1996
amendments, even in the most appealing case
— involving a minor crime, clear rehabilitation,
and decades of contributions to the community
— the law inflexibly decrees deportation if the
conviction is covered by an ever-growing list of
offenses designated “aggravated felonies.”* This
amendment resulted in such harsh outcomes in
several well-publicized cases that 28 members
of Congress, including some who had supported
the amendments initially, joined in a letter to the
Attorney General and the Commissioner of the
Immigration and Naturalization Service (INS),
asking that they promulgate standards so that
INS’s “prosecutorial discretion” would be used
to avoid charging in such cases.” Such a direc-
tive was eventually issued, but its guidance is
vague, and the resulting system is far inferior to
the earlier one that allowed immigration judges
to consider these factors in a more structured
setting based on a full record, and ultimately to
restore lawful resident status completely if the
case merited it (rather than simply refraining,
for the moment, from enforcement).

Many of the 1996 hard-line enforcement
changes thus produced gratuitous hardship
(ultimately forsworn even by some of the con-
gressional authors of the original measures) and
ill-digested shifts in administrative responsibili-
ties. They also generated final outcomes so dis-
proportionate that they have often tempted
appellate courts into distorting legal doctrines
in order to reach a more sensible result —
thereby complicating enforcement in cases that
actually deserve the more severe treatment.
Similarly, expanded mandates requiring deten-



tion of broad classes of individuals from the
time of the initial deportation charge have
impaired the flexibility the agencies need in
order to make best use of resources to meet
changing enforcement challenges.

Congress is now faced with a host of new
enforcement proposals, many seemingly offered
to enable their authors to climb aboard a popu-
lar get-tough bandwagon. Just appearing tough
on first blush, however, is no guarantee of any
real effectiveness in improving on-the-ground
enforcement. Effectiveness should be measured
by the amendment’s likely effect on securing
overall compliance with immigration control
laws. Congress must develop the self-discipline
to consider closely the actual impact on
enforcement, in the context of real-world budg-
eting, training, and staffing realities, and not be
stampeded any time a proposal comes wrapped
in the beguiling mantle of tougher enforcement.

Similarly, the use of criminal sanctions needs to
be carefully modulated. Some changes in cur-
rent penalty schemes and the definitions of
offenses could be useful, but others would be
counterproductive. The enforcement bill passed
by the House of Representatives in December
2005 reflects both extremes. On the one hand,
increasing the maximum penalties for large-
scale smugglers and better defining various
fraud-related offenses can be useful.
Prescribing comparable penalties for both visa
overstayers and entrants without inspection also
makes sense, because both kinds of violations
contribute to the growth of the “illegal alien”
population in this country. But the bill over-
reaches by making those offenses felonies,
rather than misdemeanors (as is currently the
treatment of entry without inspection, while
overstay does not trigger criminal punishment).
More ominously, it also expands penalties for
those who might be found merely to assist ille-
gal migrants, having some knowledge of their
unlawful status — potentially reaching even
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those whose help is tangential or humanitarian
in character.® Although overstretched US
Attorneys’ offices already rarely prosecute sta-
tus offenses and are unlikely to pursue criminal
prosecutions of persons simply trying to help a
needy neighbor, those legal changes unneces-
sarily expand unguided prosecutorial discretion,
may deter much-needed humanitarian efforts,
and risk diluting the serious message that crim-
inal provisions should impart. It is far more sen-
sible to use the criminal sanction in a focused
manner, in a way that carefully magnifies a rele-
vant enforcement message. The next section
contains a tailored proposal to this effect.

Il. Enforce Removal Orders

The first area for improving interior enforcement
(beyond workplace screening) derives from the
need to assure actual enforcement of removal
orders. The federal government obtains between
150,000 and 225,000 removal orders annually,
but studies have shown that 85-90 percent of
final removal orders are not honored if the indi-
vidual subject to the order was not detained at
the time of issuance.” That is, the person
ordered removed does not report for deportation
and is not later apprehended, nor is there any
record of his or her having voluntarily departed
the country.

A bit of clarification about the usual procedures
for obtaining removal orders will help illumi-
nate this issue. If the Department of Homeland
Security (DHS) determines or suspects that a
person is present in the country illegally, an
officer may initiate removal proceedings against
her by serving her with a charging document
setting forth the removal grounds deemed appli-
cable. The law authorizes arrest in such circum-
stances, but arrest is not required. Limited
detention budgets constrain DHS in such deci-
sions, because immigration proceedings normal-
ly will last at least for weeks and often for
months or, with appeals, for years.® If she is
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detained, a bond amount is usually set by DHS,
and she can also ask an immigration judge (1J)
to lower the bond. Thus many who are detained
at the start of immigration court proceedings
manage to post bond and gain release.

Most removal cases are tried in rather formal
court proceedings held before an immigration
judge. Sometimes the case is resolved at an ini-
tial quick appearance before the 1], called
“master calendar,” which operates something
like an arraignment in a criminal case. There
the individual is asked to plead to the removal
charges. Resolution at this stage is particularly
likely if the individual concedes deportability
and does not ask for any relief from removal.’
Most contested cases are fought over relief,
because the immigration law violation is usually
easily proven (for example, overstaying a tempo-
rary admission period or committing a crime
that makes a noncitizen deportable). There can
be many delays and multiple master calendar
appearances, however, particularly when the
person does not initially have a lawyer and the
1J grants continuances to allow a search for
counsel willing to take the case either pro bono
or for an affordable fee. A contested case will
ultimately be set for a merits hearing of several
hours’ duration, during which the individual
respondent and any witnesses take the stand
and are questioned and cross-examined. The 1]
typically delivers his judgment orally, in the
individual’s presence, on the record at the end
of that hearing. Thereafter either side has 30
days to appeal to the Board of Immigration
Appeals (BIA). Though oral argument before the
BIA is quite rare, decisions are issued many
months after the notice of appeal (because of
the time required to transcribe and transmit the
record, and for the parties to file their briefs). If
the individual loses before the BIA, she can
appeal further to the federal courts of appeals.
Thus by the time the order becomes wholly final
and enforceable, it may have been months or
years since the person had any direct contact

with DHS officials. Even with no appeal, 30
days are likely to have elapsed.

DHS estimates that roughly 450,000 persons
now live in the United States even though they
have received a final order of removal, and the
number has been growing recently by about
40,000 per year."” These persons are often
called, in immigration lingo, absconders or fugi-
tives because of their disobedience to a formal
individualized order, rather than simply to gen-
eral provisions of the immigration laws.

Absconders form a special subset of all persons
present in the United States without authoriza-
tion, and their actions are more damaging to the
overall system than is commonly appreciated.
After all, the members of this group have had a
full opportunity to present any defenses or claims
for relief, such as asylum, plus a chance for
administrative and judicial appeals, and have had
those claims definitively rejected. A rough inter-
nal estimate of federal government costs in
obtaining removal orders done in the mid-1990s
placed the total expense at thousands of dollars
per person (including costs for issuance and serv-
ice of charging documents; the time spent by gov-
ernment attorneys, investigators, immigration
courts and their personnel; and detention and
transportation costs for the minority of respon-
dents who are in detention during the procedure).
Extensive and successful defiance of such orders,
after all the expense and attention devoted to
each case, sows deep cynicism about the entire
process, among immigration officers and immi-
gration judges as well as the general public. It
also creates its own momentum within the target
community. Each successful disregard of an order
compounds a message that spontaneous compli-
ance is a chump’s game. Or to look at the matter
from the other direction, officer morale, public
and congressional support for the overall system,
and eventual voluntary compliance with orders
could be importantly enhanced if successful
removal of absconders was more solidly assured.



Direct enforcement, including fugitive
operations teams. The Immigration and
Naturalization Service and its administrative
successor, the Department of Homeland Security,
have been working on this issue for at least the
last two decades, though only limited concrete
payoffs are yet visible. Laws and regulations
have been rewritten to simplify some of the
removal procedures and eliminate obstacles that
have impaired the enforcement of final orders.
For example, in 1986, the INS got rid of the for-
mer regulatory requirement of separate advance
notice to nondetained deportees to report for
deportation (officially dubbed the “bag and bag-
gage letter” but informally known as the “run
letter”). Statutory amendments in 1996 effec-
tively overruled regulations that still delayed
custody for deportation until at least 72 hours
after service of the deportation order. A new
“surrender regulation,” expected to become final
within the next few months, will impose a blan-
ket requirement that the individual take the ini-
tiative to appear at DHS for removal within a
stated time from when the removal order
becomes final, and require that notice to this
effect be given to the individual from the very
beginning of the proceedings." Officers can then
proceed with enforcement against the noncom-
pliant with a minimum of post-order paperwork.
Further, after a multi-year effort to restructure
officer positions and centralize responsibility for
fugitives, DHS now clearly makes detection and
apprehension of absconders a function of the
detention and removal operations branch (DRO),
rather than of the investigations branch, which
had many other competing priorities. Under
another highly important recent initiative, DHS
has initiated and then expanded its deployment
of “fugitive operations teams,” units devoted
full-time to the task of finding absconders and
assuring their actual removal. Such teams
secured the removal of 11,000 fugitives in FY
2004, up considerably from the previous year,
and an estimated 15,000 for FY 2005. DHS is in
the process of going from 17 to 44 teams this
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budget year, and has plans eventually to build
that number to 100."

The limitations of direct enforcement. The
fugitive operations team initiative deserves con-
sistent support. But it also reveals the magnitude
of the challenge and the indispensable need for
additional creative steps in order to deal effec-
tively with the absconder problem. Although the
teams may have reduced the rate of growth in
the absconder population, that population still
grew by 40,000 in FY 2004. In fact, locating
and apprehending absconders one-by-one is
highly expensive, labor-intensive work. Each
team (which consists of six officers and one sup-
port staff position) is expected to produce only
about 500 removals a year. Eighty teams would
thus be required just to stop the growth of the
absconder population, dozens more teams to
begin making a significant dent in the total
stock. As is appar-
ent, the nation can- The nation cannot rely solely
not rely solely on on labor-intensive apprehen-
labor-intensive ston and forced removal; new
apprehension and approaches are needed in
forced removal; new order to change the psycholo-
approaches are gy or behavior of those who
needed in order to are ordered removed, so as to
change the psychol- increase spontaneous compli-
ogy or behavior of ance and to allow detention
those who are at strategically chosen

ordered removed, so moments when the individual

as to increase spon- could be more readily located.
taneous compliance

and to allow detention at strategically chosen

moments when the individual could be more

readily located.

At the present time, even with the new prospect
of expanded fugitive operations teams, abscond-
ing has to appear the rational strategy for nonde-
tained individuals who have received a final
order of removal. They face a choice of showing
up promptly in accordance with the regulations
and being removed, or else making a minimal
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healthy if its observance
relies overwhelmingly on
coercie and labor-intensive
direct enforcement in each
indwidual case, rather than
benefiting primarily from

escent) compliance. Hence

enforcement must be to alter
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effort (for example, moving to another city or at
least a different address) and thereby probably
gaining a significant period of continuing work
in the United States. Crucial to that calculus is
this fact: If officers finally locate them, months
or years later, they ordinarily suffer no sanction
beyond what they would have faced if they com-
plied initially — removal from the country.

No legal system can
be healthy if its

observance relies

No legal system can be

overwhelmingly on
coercive and labor-
intensive direct
enforcement in each
individual case,
rather than benefiting
primarily from volun-
one central objective for tary (or at least acqui-
escent) compliance.

the calculus that makes Hence one central

absconding rational.

objective for enforce-
ment must be to alter
the calculus that makes absconding rational.
Persons ordered removed have to be made to
reckon that additional sanctions await if they
abscond rather than honor the final order in a
timely fashion.

Civil penalties for absconders. The 1996
amendments to the Immigration and Nationality
Act included provisions ostensibly designed to
achieve this end. They provided for levying civil
fines on persons who abscond — the principal
penalty compounding at the rate of $500 per day
for each day of noncompliance with a final
order.” Effective use of such provisions could

well change the calculus for many absconders, if

they have amassed some savings or capital dur-
ing their stay (a bank account, car, home, or
even a small business) that could be attached to
pay the fine.

But these provisions have never been enforced,
in large measure because the legal provisions

are not well designed. They simply declare the
civil fine and set up no special mechanism for
definitively settling the amount of the fine or
arranging for levy, thus leaving those issues to
time-consuming civil litigation involving the fed-
eral courts. (This contrasts with the special sys-
tem using administrative law judges established
by the statute to administer the fines associated
with the INA’s employer sanctions, antidiscrimi-
nation, and civil document fraud provisions.")
They also leave open important questions about
the extent to which the individual can shelter
assets under state homestead or debtor protec-
tion laws. Imposing the absconder fines there-
fore now would require complex cooperation
between DHS and overburdened US Attorneys’
offices. If Congress instead amended these pro-
visions in order to streamline the calculation and
imposition of these civil fines,”” DHS, in cooper-
ation with the Department of Justice (DOJ),
might be able to make this additional sanction a
part of its usable arsenal against absconders.
Fines would have to be selectively applied, to be
sure, to fit situations where there are reachable
assets that make such enforcement worthwhile.
But the point is not to win funds for the govern-
ment. The point is to send a wider message that
persons with final removal orders should comply
promptly or else risk not only physical removal
but also, down the road, the potential loss of
whatever nest egg they may have saved during
their US residence.

Criminal penalties for absconders. Some
seasoned immigration officers remain skeptical
of the use of civil sanctions, even under a
streamlined statutory procedure. Only a subset
of current absconders would be likely to feel
threatened by such a step — those with saved
assets in this country (as opposed to assets
quickly sent to family in the home country), and
collection would still impose administrative bur-
dens. One alternative to civil sanctions would be
the use of criminal sanctions for those who
abscond. Current law already prescribes punish-
ment of up to four years in prison for such a vio-



lation (ten years in some circumstances).'

Unlike the civil sanctions, this law is not wholly
dormant, but its use is still rare. Used more
widely, it could send a clearer signal that
absconding can be quite costly, even if the per-
son has few reachable assets in the United
States. Particularly for the average civil violator
of the immigration laws — someone not other-
wise acquainted with the criminal justice system
— the prospect of significant prison time could
serve as a major inducement for prompt compli-
ance with a removal order.

To achieve that end, additional resources would
have to be devoted to such prosecutions, and US
attorneys would have to be persuaded or
instructed to make them a serious priority. This
would represent a decision that absconding is a
more serious offense and deserves both resource
allocations and imposition of sanctions that
reflect that judgment. Again, the point is not to
impose widespread punishments, but instead to
do so visibly in enough cases to change the cal-
culus that now solidly favors absconding.

Strategically, if the government committed to
making wider use of either civil or criminal
sanctions for absconders (once the basic
resource, staffing, and training infrastructure
was in place), it would probably be wise to begin
with an announced amnesty period, meant to
induce a burst of voluntary compliance. The
announcement should promise that those
absconders who, before a stated deadline date,
surrender for removal in accordance with earlier
final orders (or otherwise document a voluntary
departure to the country of origin), would be
assured that they would not face criminal prose-
cution or civil fines.

Part T of this paper warned against overuse of the
criminal sanction. What is proposed here, in
contrast to some of the measures discussed in
that part, is a far more limited and focused
deployment of criminal punishment. Two argu-
ments support this careful extra step: (1) that

Policy Brief

absconding after a final order is in fact a more
damaging offense than current prosecutorial pol-
icy reflects, and (2) that a genuine prospect of
criminal punishment may be essential to secure,
in the medium term, far wider spontaneous com-
pliance with removal orders, which are already
obtained at significant expense to the public
treasury. The marker of success would be a situ-
ation in which a majority of those ordered
deported comply with the order on their own ini-
tiative, ending the current practice that officers
often describe complainingly as “having to catch
them twice.”

Supervised release plus targeted use of
detention to improve compliance with
removal orders. INS and DHS have (unsur-
prisingly) been quite successful in assuring
removal when the person named in the order is
detained. A different alternative for assuring
enforcement of final removal orders therefore
would be to make wider use of detention early in
the process, when the individual is easier to
locate. But there are important costs to consider.
To detain a noncitizen from initial apprehension
through the entire course of immigration court
hearings plus review by the Board of
Immigration Appeals and the federal courts is
highly expensive. Detention costs run roughly
$50-200 per bed per night, depending on loca-
tion. Detention can also hamper the detainees’
pursuit of any rights or defenses they may have.
INS and DHS have therefore experimented with
other models, beginning with a Vera Institute
pilot program in the mid-1990s, and continuing
through the Hartford Project and Operation
Compliance in Denver in more recent years."”
These programs involved extensive monitoring,
supervision, and “appearance assistance” for
persons while their removal proceedings were
pending, carried out through storefront offices
where these individuals regularly checked in
while they were on release. The programs have
had a good record in assuring that people
showed up for immigration court proceedings
and also often to remain in contact up through
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the time of a BIA ruling. This record is under-

standable, because in addition to the encourage-

ment deriving from the monitoring and assis-

tance, the fact that the immigration judge’s or

BIA’s order might contain good news — poten-

tially a grant of relief leading to legal status —

also induces appearance or continuing contact.

But that latter inducement wears off once relief

is denied, and these programs often lost touch

with the individual at that point.

These worthy initiatives, sav-
ing the government detention
costs during much of the pro-
cedure and also sparing the
individual the hardships of
incarceration, therefore need
to be supplemented with
additional steps to use deten-
tion more surgically at the
point where the other induce-

These worthy initia-
tives, saving the gov-
ernment detention
costs during much of
the procedure and
also sparing the indi-
vidual the hardships
of incarceration,
therefore need to be
supplemented with

ments lose thetr force. additional steps to
use detention more
surgically at the point where the other induce-
ments lose their force. This might mean detain-
ing the person at the time when she learns of an
adverse 1J ruling (usually delivered right in the
courtroom at the close of proceedings). For cir-
cumstances where the individual is on release
through the BIA appeal, perhaps service of the
BIA’s ruling by an immigration officer should
become standard. The officer would be alerted to
the contents of the order, and if it is adverse,
immediate detention could be the result of the
encounter, unless other factors guaranteed later
appearance. Alternatively, the individual could
be required to show up at a DHS office to
receive service of the decision, and therefore
would be readily subject to detention if the deci-
sion is unfavorable and the risk of absconding
appears high. A modified version of this proce-
dure has been used successfully at asylum
offices — there to assure successful service of a
charging document, rather than removal. In that
setting, the applicant is required to return
roughly two weeks after his interview, to pick up

the results, which could be either a grant of asy-
lum or a charging document initiating proceed-
ings in immigration court.

Some experimentation has been done with use of
detention at these strategic points, but at times
immigration judges have resisted cooperation,
not wishing to see persons seized in their court-
rooms. Careful attention to public safety con-
cerns must of course be applied, but IJs must
also come to see that they too have a major stake
in assuring that the orders they spend so much
time adjudicating actually carry real-world con-
sequences. High-level cooperation between DHS
and DOJ, carefully monitored at the working
level, will probably be necessary to make such
an approach succeed.

Improve the timeliness of procedures while
preserving safeguards. One other way to facil-
itate strategic use of detention resources in serv-
ice of actual removals would be to shorten the
time consumed by proceedings. No one argues
overtly for protracted removal proceedings, but
immigrant advocates rightly object if procedures
are arbitrarily truncated to the prejudice of the
individual. This has been one of the oft-voiced
objections to Attorney General Ashcroft’s 2002
BIA streamlining regulations. Those regulations
did produce sharp reductions in an admittedly
troubling BIA backlog, but the shortcuts taken
have produced both a much higher rate of
appeal to federal courts and a remarkable back-
lash from several courts of appeals.” The result-
ing deluge of litigation in the federal courts, with
what appears to be a higher percentage of
remands to the BIA, may undo much of the gain
derived from backlog clearance. Restoring some
of the safeguards that were slighted in 2002
(such as wider use of three-member panel con-
sideration, instead of short single-member
orders) might well be worthwhile.

Notwithstanding these cautions, improvements
in timeliness are certainly possible. At the 1]
stage, much additional delay is introduced



because of continuances granted in order to per-
mit the respondent to arrange for counsel.
Because, by statute, counsel now must be pro-
vided at no expense to the government, indigent
respondents often spend considerable time seek-
ing out an attorney or organization willing to
take the case pro bono, and immigration judges
generally allow additional time, through succes-
sive continuances, to permit the search to pro-
ceed. The search itself is often far more difficult
for detained individuals. The entire process can
add months to the period before the merits hear-
ing in immigration court. In contrast, in a hand-
ful of settings where attorneys have been more
reliably available for virtually every case, the
system has been able to assure predictable and
efficient scheduling of cases. Under those condi-
tions the system can usually produce a definitive
ruling no later than the individual’s second
appearance in immigration court, which could
happen within a matter of weeks from the start of
the case by means of arrest or service of a charg-
ing document.” In other words, assuring counsel
for respondents in removal cases not only
improves the individual’s ability to assess his
situation and present any plausible defenses or
claims, but should also save on crucial system
costs over time, including detention costs.

The current political climate does not hold much
promise for Congress to approve an amendment
providing appointed counsel in removal cases.
But it might be possible to include in reform
legislation a provision authorizing a modest pilot
project in order to test concretely the efficiency
effects when defense counsel is reliably
available from the first master calendar hearing.
Such legislation could provide, for example, for
a three-year pilot project in a handful of dis-
tricts, creating in those locations the immigra-
tion analogue of a public defender’s office —
government-provided legal staff to handle im-
migration defense work. The legislation should
specify detailed data gathering and close moni-
toring to judge the effects of such a system on
overall costs and effectiveness, including dispos-
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ition times in both immigration court and the
BIA, effects on use and expense of detention,
and actual success in securing removal of
persons ordered deported.

Specific recommendations:

1. Congress should fund further expansions in
the use of fugitive operations teams by DHS.

2. DHS and DOJ should make wider use of
civil and criminal penalties for absconders, in
order to make it clear that failure to honor a
removal order can readily result in sanctions
beyond simply removal from the country. Some
legislative amendments may be useful, particu-
larly to enable administrative law judges in the
Department of Justice to levy civil fines without
the need to go to federal court. Actual imposi-
tion of penalties should be phased in gradually
and with wide public notice, because the objec-
tive is to maximize the impact in inducing
spontaneous compliance with removal orders,
not to expand the hardship deriving from fines
and imprisonment.

3. DHS should make more strategic use of
detention to assure actual removal. Supervised
release programs modeled on the Vera Institute
pilot program, combined with targeted decisions
to take persons into custody at the time they
learn of adverse rulings by immigration judges
or the BIA, seem particularly promising, and
should be more widely deployed.

4. DHS and DOJ should work closely together to
find ways to shorten processing times in all
phases of removal cases, but with careful atten-
tion to preserving or restoring a full opportunity
for individuals in removal proceedings to offer
their defenses and pursue claims for relief.

5. As a specific focus for recommendation 4,
Congress should adopt legislation authorizing a
pilot project in a limited number of districts to
provide government-appointed counsel in
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removal cases, probably by means of a public-

defender-style office. The purpose is to test the

efficiency effects of such arrangements, when

measured against the delays caused by the mul-

tiple continuances to obtain counsel that are

now common.

[ll. Protections against Fraud

Any degree of success in improving border and

worksite enforcement will inevitably produce

pressures on other parts of the overall immigra-

tion system. One of the main unintended effects

will probably be expanded attempts to obtain

ostensibly legal immigration status by means of

Marriage fraud, fraud in
the labor certification sys-
tem, and ill-founded
claims to asylum probably
offer the most tempting
targets of opportunity. Steps

should be taken immediate-

ly to fortify the system
against these quite pre-
dictable pressures.

fraud. Marriage fraud,
fraud in the labor cer-
tification system, and
ill-founded claims to
asylum probably offer
the most tempting
targets of opportunity.
Steps should be taken
immediately to fortify
the system against
these quite predict-
able pressures.

Major prosecutions of fraud rings in recent years

have exposed serious vulnerabilities to fraud in

each of these three settings. For example,
Operation Jakarta in 2004-2005 resulted in the
indictment of a ring of operators who helped

Indonesian nationals obtain status through
fraudulent asylum applications and labor certifi-
cations, usually for fees of $2,000 or more per

application.”

The ring was broken and most of

the main players sentenced to imprisonment, but
the 1,000-plus grants of status that were cast
into grave doubt by the prosecution could not be

voided automatically as a result of the convic-

tions. Labor-intensive individual reviews, fol-

lowed by the reopening of cases, have been nec-

essary. Much of the asylum fraud was fairly

unsophisticated, using a handful of standard sto-

ries of persecution submitted in boilerplate
applications. And yet the adjudication system
has not been well-adapted to take notice of and
respond to such suspicious patterns, nor to
check closely in a way that would more readily
detect, for example, a fraudulent address, before
the benefit is granted.

Investigations of the sort that lead to major pros-
ecutions of fraud rings reveal only a portion of
the problem, but they demonstrate graphically
the weaknesses of a system wherein the main
responses to fraud consist of such post-hoc pros-
ecutions. It would be far more effective to build
safeguards against fraud more systematically
into the benefit adjudication process itself, a set-
ting where the individual typically bears the
burden of proof, and at a time when the individ-
ual is not enjoying the benefits of the grant dur-
ing the period of investigation.

Adding more barriers to fraud, of course, comes
at a price. Not only must resources be provided
to hire appropriate staff so that well-founded
suspicions of fraud can be referred for timely
investigation. Deeper inquiry into potential fraud
also inevitably requires additional time in bene-
fit interviews or immigration court hearings and
will result in some slowing of per-case process-
ing. Because badly delayed processing times
have been such a focus of legitimate concern in
recent years, new antifraud steps must be
accompanied by additional resources to sustain
a reasonable overall processing output even if

more time is spent per average case.

The overall recommendation, therefore, is for
DHS, the Department of Labor (DOL, which has
major responsibility for labor certification), and
DOJ (which oversees immigration courts and the
BIA) to look systematically at each benefit-
granting procedure to find well-targeted ways to
flag potential fraud and to assure appropriate
investigation when that occurs. They should also
look closely to identify vulnerable portions of



their procedures that might make it easier for
organizers to carry off systematic fraud. For
example, in asylum office interviews, appli-
cants whose English is inadequate must now
supply their own interpreters at no expense to
the government. This situation allows organiz-
ers of a wider fraud scheme to plant their own
coconspirators, who know the false story better
than the applicant, in the interview room as
interpreters. In this role they can make sure
that the answers recorded in English conform to
the false story submitted on the application
form, even if the applicant’s native-language
responses diverge. DHS should change the reg-
ulations to provide for government-supplied
interpreters in the interviews — similar to the
arrangements long mandated in immigration
court. This change would bring added expense,
which would probably have to be met by
increases across the full range of USCIS appli-
cation fees (because there is no fee for an asy-
lum application). But the added sums would be
well spent to address a glaring vulnerability in
the application process.

To ask for systematic antifraud vigilance in
benefit granting, to be sure, runs somewhat
counter to the animating thought behind the
split of immigration enforcement from service
functions when DHS was created (assigning
enforcement to the Bureau of Immigration and
Customs Enforcement plus the Bureau of
Customs and Border Protection, on the one
hand, and service to the Bureau of Citizenship
and Immigration Services on the other). But
service functions — benefit-granting —
inevitably carry enforcement exposure, and
attention to enforcement objectives has to be
incorporated into all adjudications. This recog-
nition should not, of course, result in a situa-
tion where enforcement becomes the overriding
or dominant theme in benefit programs — but
it cannot be absent from the mix.
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IV. Mainstream Immigration
Enforcement, including through
Careful Use of State and Local
Law Enforcement

Immigration law evokes widely differing reac-
tions. Some in the public consider it a highly
abstruse field, suitable only for enforcement by
federal specialists. Others regard such enforce-
ment as vaguely illegitimate, inappropriate for
a nation of immigrants, inherently inconsistent
with basic rights, or ill-adapted for a capitalist
society whose businesses would benefit from a
free flow of labor. But still others see no reason
why immigration laws should be treated differ-
ently from other parts of federal law; for them,
any violation should be taken seriously. They
tend to find the current pattern of widespread
and notorious violation an affront to the rule of
law, just as would be the case with equally pro-
lific tax cheating or other federal regulatory
violations. The latter sentiment has helped fuel
populist initiatives like Proposition 187 in
California in 1994 or Proposition 200 in
Arizona in 2004, meant to deny state-level
services to unauthorized migrants and induce
stronger overall enforcement.

This same societal division manifests itself in
the attitudes of those in charge of law enforce-
ment agencies. Some localities have declared
policies of explicit noncooperation with federal
immigration law enforcement. Others, even if
they would prefer close cooperation, have more
quietly given up on significant notification to
federal authorities when apparent immigration
violations are detected, owing to a long history
of disappointment in INS’s or DHS’s limited
responses to pick up identified violators. On
the other hand, several state and local law
enforcement agencies, particularly since
September 11, 2001, have pursued the right to
make arrests or otherwise participate more
extensively in immigration law enforcement.
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Immigration reform should include among its
objectives the overcoming or at least amelioration
of this split in attitudes.” In the long run, immi-
gration law must join the mainstream of legal
cooperation. It must come to be regarded as
legitimate and worthy of the same kind of law
enforcement (and service) cooperation that pre-
vails in other areas of public policy. Such a
change need not mean a full deputization of state
and local officers to make arrests for perceived
immigration violations; a carefully worked-out
division of labor is still important both for effec-
tiveness and for protection of legitimate rights.
But policies of explicit noncooperation should
end, and focused assistance in enforcement
should eventually become commonplace.
Immigration reform that both opens up more
realistic channels for migration and fosters res-
olute enforcement against those who do not fit
those new criteria offers a real chance to move in
that direction. Done properly, it can evoke wider
public support for the legitimacy of enforcement,
and by narrowing the enforcement task through
legalizing (temporarily or permanently) a portion
of the currently present illegal migrant popula-
tion, it should improve the odds of federal
enforcement responsiveness in the future.

In the short to medium term, however, coopera-
tion should take only measured steps. Until the
newly reformed system is fully functioning —
until there can be a widely shared judgment
about its successes, weaknesses, and legitimacy,
as well as the bestowing of some sort of legal
status on a significant percentage of the current-
ly unauthorized population that winds up
remaining in the United States — state and local
involvement should take a highly focused form.
Two separate constraints or concerns dictate this
cautious approach. First, the primary job of state
and local law enforcement will remain keeping
the public peace and apprehending those who
commit local offenses, including thefts and
crimes of violence. Those agencies have a major
stake in assuring that all portions of the commu-

nity will readily report offenses and cooperate in
pursuit and prosecution. A stance that seems to
threaten arrest by local police whenever an offi-
cer suspects unauthorized immigration status
will clearly hinder that cooperation. Such a
stance could be acceptable if unauthorized
migrants were only a tiny fraction of the local
population (that end-state is the ultimate objec-
tive of reform), but for now, it is likely to be
counterproductive. Second, experience has
shown a real potential for abuses when state or
local police have taken on immigration enforce-
ment responsibilities without adequate prepara-
tion, training, or supervision by officers expert in
federal immigration law, including the legal pro-
tections our system offers for foreigners present
on the territory. For example, roundups carried
out by local law enforcement in Chandler,
Arizona, in 1997 resulted in the wholly inappro-
priate questioning and occasional detention of
both US citizens and lawful permanent residents
who were thought to look foreign or speak like

non-natives.*

As a result, for now, state and local involvement
in immigration enforcement needs to take a form
that does not impair cooperation from immigrant
communities in reporting ordinary crime and
does not easily lend itself to overbroad sweeps
and mistakes that stir lingering resentment. The
most promising avenue is a form of cooperation
that has already been employed in selected com-
munities: targeted assistance to DHS in identify-
ing, holding, and transporting removable nonciti-
zens found among those already legitimately
arrested for involvement in non-immigration
offenses. Under such arrangements, local police
are not authorized to make an initial arrest
based on suspected violation of federal immigra-
tion laws; the arrest must be made by the local
agency for an offense clearly within its jurisdic-
tion. Instead, this form of cooperation takes
advantage of something that is already a stan-
dard part of arrest booking: obtaining, from the
detainees or from ID documents they carry, the



date and place of birth. The cases of those iden-
tified as foreign born, unless other evidence
makes it clear that the person has naturalized or
otherwise has legal status, are set aside for fur-
ther processing by an expert federal immigration
officer, to determine whether the person is ille-
gally present in the country. That officer checks
databases using the information obtained in the
booking process, and normally goes on to inter-
view the individual. Sustained local cooperation
is required to make that interviewing process
efficient — for example, to make sure that a rea-
sonable number of such persons are readily
available for interview when the immigration
officer rides circuit to that facility. Even more
efficiently, it has often been possible for INS or
DHS to interview by means of video connections
put in place by the local detention facility —
especially useful in communities remote from
the nearest DHS office or likely to encounter
only a small number of such unauthorized
migrants. Once unauthorized status is deter-
mined, the locality decides whether it wants to
prosecute and punish the individual before
handing him over to DHS for removal. If not —
or once the local sentence has been served —
there is room for further cooperation, such as
having the local agency transport the individual
to the DHS detention facility.

Some arrangements of this type have been made
using the authorities in INA §287(g).* Enacted
in 1996, that provision creates a specific struc-
ture for agreements between state and local
enforcement agencies and DHS in functions
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relating to the “investigation, apprehension, or
detention of aliens in the United States.” The
law specifies details such as immunities and lia-
bilities, and, as a safeguard against misuse of
immigration enforcement authority, it specifical-
ly requires adequate training in immigration law
and its enforcement, plus ongoing federal super-
vision of the function. Although the state or the
local government is required to bear the costs of
acts taken under a §287(g) agreement, arrange-
ments involving cost-sharing may be possible
under other legal authority. Significantly, the
recent immigration reform bills passed by the
House and Senate would authorize broader fed-
eral funding.” Any new measures, however,
should not be allowed to weaken the mandate for
careful federal training and supervision contem-

plated in §287(g).”
Conclusion

Immigration reform needs to be comprehensive
and balanced, including thoughtful measures
designed to address likely consequences of any
more effective enforcement regime. Creative
thinking must extend beyond the various propos-
als for regularization of portions of the current
illegal migration flow, and beyond the border
and the workplace as primary sites for enforce-
ment. Reform should include proactive measures
against fraud, careful opportunities for focused
cooperation between federal immigration officers
and state and local law enforcement agencies,
and a renewed commitment to assure that
removal orders are honored.
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